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Increase of Penalties 


In the course of the interesting dis- 
cussion in the House of Lords about 
dogs and dog licences it was stated by 
the Earl of Dundee that the Home 
Office was considering the question of 
increasing the maximum penalties for 
certain offences which were fixed before 
1914, and that the maximum penalty 
for keeping a dog without licence 
which was fixed in 1877 would be 
among those considered. 


The purchasing power of money has 
altered so much since 1914 that there is 
general agreement about the need for 
revision, and the date chosen is prob- 
ably the best. It would not be appro- 
priate simply to double or treble all 
maxima fixed before a given date, as 
it might involve increases in some 
instances where. public opinion would 
not be in agreement today as to the 
seriousness of an offence. The right 
approach is to look into cases as they 
arise, and magistrates can be of assist- 
ance by calling attention to such cases, 
preferably through the Magistrates’ 
Association: 


In the debate in the House of Lords 
there was a suggestion that the charge 
for a dog licence should be increased to 
£1, but this did not meet with much 
support, there being a feeling that such 
an increase would mean hardship for 
some elderly people with slender means. 
We should have thought that this could 
perhaps be met by exemption in cases of 
proved hardship: the majority of dog 
owners could easily afford an increase 
in the amount of a duty which was fixed 
at a time when 7s. 6d. was quite a sum 
of money, and not, as now, the reward 
of not more than an hour or two’s work. 
The fact that the number of stray dogs 
has notably decreased in recent years 
may well be due in part to the fact that 
owners are no longer so reluctant to pay 
that sum, and do not turn their dogs 
adrift early in January. 


Compensation for Victims of Crime 


Those who suffer from crimes of 
violence may sometimes have the satis- 
faction of seeing the criminal brought 
to justice but rarely do they recover 
damages for the personal or financial 


injury inflicted. The late Miss Margery 
Fry, who devoted a great deal of time 
and effort during a long and useful life 
to the cause of penal reform, was not 
unmindful of the claims of the victims 
of crime—claims which it was often said 
were overlooked. Not long before her 
death she turned especially to this 
matter, and we believe she went so far 
as to project some kind of scheme for 
payment of compensation out of public 
funds to those whe suffered as the re- 
sult of violent crime. This is in fact 
part of a larger question for the prin- 
ciple need not be limited to offences of 
violence. 

Legislation may be expected, but in 
the meantime it is possible to do some- 
thing to meet the problem. According 
to a newspaper report, Ilfracombe coun- 
cil has decided to insure some of its 
employees who handle money against 
robbery with violence, and this on pay- 
ment of quite a modest premium. By 
this means any employee who is the 
victim of robbery when in charge of the 
council’s property may receive compen- 
sation. We wonder whether other local 
authorities are adopting the same 
course. 


A Question of Hearsay Evidence 

Even people whose knowledge of the 
rules of evidence is limited to the case 
of Bardell v. Pickwick have a vague idea 
that hearsay is not evidence. What they 
do not know is that there are exceptions 
to the rule, and that anyway it is not 
always easy even for lawyers to deter- 
mine what is to be rejected as hearsay. 

In R. v. Willis, (The Times, Novem- 
ber 24 and J.P. Supp. p. 61) the appel- 
lant had been convicted at quarter 
sessions of larceny. The appeal of the 
Court of Criminal Appeal was on the 
ground that the deputy chairman had 
wrongly rejected the evidence of what 
had been said to the appellant by one of 
his employees who had been arrested 
upon the same charge. 

After reviewing the facts the Lord 
Chief Justice said the question was 
whether the appellant was acting in con- 
cert with the employee. The appellant 
had seen the employee who was in 
custody, and a conversation had taken 
place. The defence had sought to give 
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evidence through the appellant of what 
had been said as being material in con- 
sidering his subsequent conduct. The 
deputy chairman had ruled that that 
evidence was inadmissible. The Court 
was of opinion that that ruling was 
wrong. It was clear that evidence of 
what was said to the appellant by some- 
one who was not called as a witness, 
was good evidence of the defendant’s 
state of mind. 

The appeal, was however dismissed, 
the Court holding that the evidence for 
the prosecution was overwhelming, and 
that even if the jury had been properly 
directed they would have been bound 
to return the same verdict. 


Penalties for Road Traffic Offences 


We wrote about this important matter 
at 123 J.P.N. 583. It is of such live 
interest that we feel that ouf readers 
will welcome further comment. Magis- 
trates rightly pay great attention to the 
way in which High Court Judges deal 
with cases as giving to them, the magis- 
trates, an indication of how they should 
act in cases which are in any way com- 
parable. This being so we feel that it 
would be helpful to magistrates to know 
why an offender was dealt with in a 
particular way by a Judge when it 
appears that the penalty was an un- 
usually lenient one having regard to the 
nature of the offence. If Judges give 
their reasons in such cases, and the 
press report them adequately, there 
should be no fear that magistrates will 
misunderstand what has happened and 
be tempted to impose inadequate pen- 
alties because they feel that they are 
following a Judge’s lead. 

We read in the Guardian Journal, 
Nottingham, of November 20, that a 
man of 24, who six months previously 
was convicted of driving without due 
care and attention, was fined £5 and 
disqualified for three years after plead- 
ing guilty to causing death by dangerous 
driving. He was said to have overtaken 
another car on a bend and to have 
struck an oncoming motor cyclist who 
was killed instantly. 

The learned Judge is reported as say- 
ing that he had been driving badly for 
50 years and had never been caught and 
that it was not until he had been a Judge 
for many years and had seen the results 
which follow when drivers take chances 
that he began to learn a little sense him- 
self. He told the accused that he should 
have learned some sense on the occasion 
of his recent conviction for driving 
without due care and attention. Apart 
from these comments there is nothing 
in the report to indicate why a £5 fine 


was considered to be an adequate 
penalty in this case, and we feel that 
justices, who not infrequently impose 
such a fine for, say, driving without due 
care and attention, will be puzzied and 
will wonder what inference, if any, they 
should draw from this decision. It 
may well be that the circumstances of 
the accused were unusual, and we have 
in mind that he was disqualified for 
three years. This may, in his case, have 
been a severe penalty in itself. Our 
point is that magistrates reading the 
report are left guessing, and this must 
add to their difficulties in deciding on 
the appropriate penalty in cases which 
came before them. 
Defendants and the “1957 Act” 
Procedure 

The Magistrates’ Courts Act, 1957, 
provides that the procedure of pleading 
guilty by post shall operate (subject to 
compliance with later provisions of the 
Act) when the clerk of the court is 
notified by or on behalf of the prose- 
cutor that certain documents have been 
served upon the accused with the 
summons. This implies that it is the 
prosecutor who decides whether the 
particular offence is one which the court 
should be invited to consider dealing 
with by that procedure. 


We notice in the Hunts Post for 
November 19, that the chairman of a 
local bench is reported as saying that 
it is not generally known by motorists 
that they can take advantage of the 
Magistrates’ Courts Act if they intend 
to plead guilty and that if the police 
were notified witnesses would not be 
called and the costs would be elimin- 
ated. This seems to us to suggest 
(quite wrongly in our view) that in a 
case in which a summons is served in 
the ordinary way, without the necessary 
accompanying documents, a defendant, 
by writing to say that he intends to 
plead guilty, can bring the 1957 Act 
procedure into operation. We say this 
because of the use of the phrase “ it 
was not generally known by motorists.” 
When the police have caused to be 
served, with the summons, the neces- 
sary documents specified in s. 1 (1) of 
the Act of 1957, the defendant by 
reading those documents must become 
aware of the procedure and of its 
effect in saving the attendance of wit- 
nesses. We agree that the notice he 
will receive makes no mention of a sav- 
ing of costs, and it may be that it was 
this point that the chairman had in 
mind because the case in which the 
remarks were made was one in which 
the costs exceeded the fines. 


VOL. 


Police and Public—A Word of Praise 

Incidents in which unfavourable com. 
ment is made about the conduct of 
police officers tend to be given cop. 
siderable prominence in the Press and, 
indeed, in conversations and discussions 
generally. There are not infrequent 
instances of members of the public who 
have had the misfortune to come into 
official contact with the police stating 
that whatever else may have occurred 
they were treated by the police with 
every possible courtesy and considera- 
tion, and we should like to see such 
cases given as much prominence as are 
those in which adverse comment is 
made. We welcome, therefore, a report 
in The Western Morning News of 
November 20, headed “* Motorist praises 
policeman.” It is a short account of a 
case in which a defendant pleaded 
guilty to driving without a licence and 
he is reported as saying that “in these 
days of criticism of the police he 
wanted to say publicly that constable 
—— had acted most correctly and had 
been as polite as anybody could be.” 

We suggest that the public generally 
should be as alert to notice good con- 
duct by the police as they are to call 
attention to what they consider to be 
any shortcomings. If this were done 
some of the discussions which take 
place would not be quite so one-sided. 


Nottingham 

Correspondence about the contro- 
versy at Nottingham between the police 
and officials of the corporation has 
been published in part, and appears in 
The Times of November 18, but does 
not add much to what was already 
known. So far as it goes, the cor- 
respondence now released supports the 
statements of fact in the report already 
issued by the secretary of the local 
Labour party, and supports also our 
own comments on that report at p. 620. 
ante. There are still gaps in the story, 
but it seems reasonably plain that 
anonymous information was sent to the 
chief constable to the effect that an 
unnamed councillor had been claiming 
an allowance for earnings lost through 
attending meetings. In order to verify 
the information the chief constable sent 
policemen to examine records in the 
offices of the city treasurer and city 
surveyor. His representatives took 
away some papers. The town clerk 
upon learning of this insisted that the 
papers should be given back, and that 
no further investigation within the 
offices of the council should be made. 
Strictly speaking, we suppose that the 
police. unless they had obtained 2 
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warrant, were not entitled to examine 
the business papers of the city council, 
still less to remove them. If a warrant 
had been obtained the town clerk would 
no doubt have respected it, but in its 
absence the city council would have 
been entitled to obtain an injunction, 
restraining the police from entering 
their office and requiring the return of 
papers which had already been removed. 
Pending consideration of the matter by 
the city council or by a responsible 
committee, the town clerk was, we 
think, entitled as chief officer of the 
corporation to call upon the police to 
return the documents, although he 
would have had no power to enforce 
this request otherwise than by legal 
proceedings. In this matter the position 
of a public authority is no different 
from that of a company or firm; it is 
conceivable that, if the police were 
informed that a company was being 
defrauded by one of its employees and 
took steps to look into the matter in 
the company’s office, the directors might 
for reasons of their own _ refuse 
facilities. 

The police would then have to collect 
such information as they could from 
other quarters and satisfy a magistrate 
that this justified a warrant. In case 
of a local government authority it 
would have been an intolerable scandal, 
if the conflict between the police and 
the officials of the council had come 
to such a pass, and the chief constable 
was no doubt right in giving back the 
papers which had been taken away. 


On the other hand it may be doubted 
whether it was wise for the town clerk 
to couple his objection to police in- 
vestigations inside the office with an 
objection to inquiries by the police at 
the places of work of city councillors, 
which were designed to verify whether 
councillors had been away from work 
on the days for which they claimed the 
allowance for loss of earnings. It hardly 
seems relevant to have linked this with 
the statement that in one case such a 
visit had been made with no subse- 
quent prosecution. The natural infer- 
ence from this fact is that the 
councillor had been away from work 
that day, and that, so far, there was 
nothing to show that he had wrongly 
claimed the allowance for lost wages. 

Another facet of the published cor- 
respondence is that there were said by 
the town clerk to be matters of 
“internal administration” which he 
undertook to investigate himself, 
whereas the chief constable regarded 
them as potentially criminal matters 
Which the police ought to investigate 
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in the ordinary way. Looking at the 
dispute solely from the point of view 
of what has been published in the 
newspapers, we think it would have 
been wiser to let the investigation by 
the police take its full course. So far 
as can be judged upon the piecemeal 
information now available, it is only 
too likely that fresh suspicion will have 
been aroused, and it seems regrettable 
that the independent investigation men- 
tioned in our article at p. 620, ante, had 
to be refused, as we understand it was 
after our article had gone to press. 


Rating Caravan Sites 


When the Government has time to 
consider what the law ought to be in 
future about caravans and _ similar 
dwellings, the rating aspect will have 
to be examined. Rural district councils 
in particular are protesting that public 
services are nowadays provided for 
many caravan sites from which an 
insufficient return is made by way of 
rates. A good instance was quoted in 
Anglian Daily Times of 
October 28, where an old cottage was 
pulled down and the owner-occupier 
continued living on the site in a cara- 
van. It was stated at a meeting of the 
rural district council that the valuation 
of the land, not built on but used for 
stationing the caravan, was expected to 
be less than half what it had been when 
the cottage stood there, although the 
cottage was almost derelict. So long 
ago as February, 1925, the Minister of 
Health referred to this topic in a letter 
to a rural district council which had 
been much concerned about tents, vans, 
sheds, and similar structures used for 
human habitation. 


The letter is printed in some text 
books, and amongst other things sug- 
gested that the rural district council 
(who were not at that date the rating 
authority, as they became later in that 
year) should endeavour to secure that 
the overseers ensured that land used 
as a site for moveable dwellings should 
be rated upon the value attributable to 
that use. It might be hard to contend 
that the value of a single plot used for 
a single caravan was as high as it had 
been while there was an _ ordinary 
dwelling-house upon it, and the Suffolk 
case above mentioned would not be 
greatly helped by the Minister’s sug- 
gestion. That suggestion does, how- 


ever, still seem to be in point (with the 
substitution of the revenue officer for 
the overseers) where there is a more or 
less permanent site used for camping 
or for caravans. 






Legislative Oversights 

A few weeks ago one of Mr. Alistair 
Cook’s Letters from America spoke 
(incidentally) of the curiously named 
“House Committee on Legislative 
Oversights.” The “House” in this 
context is the House of Representatives, 
the lower House of the Congress of the 
United States. We gather that the 
functions of this committee can be 
deduced from its title. It looks into 
matters of which the legislature seems 
to have taken incomplete cognizance, 
when dealing with similar matters; it 
does not (we suppose) examine topics 
not related to those with which Congress 
has already dealt. Transferring this 
organ of the legislature, notionally, to 
Westminster, it could be discovered 
from Hansard that when Parliament 
dealt with two or three aspects of a 
problem and left another out the 
omitted aspect was omitted deliber- 
ately: it might be shown that in course 
of the debates the question of dealing 
with it by legislation was considered, 
and that it was decided not to do so. 
A committee of the American Congress 
or of the British Parliament would not 
be precluded from looking into legis- 
lative records in this way, as the courts 
are precluded. Our legislation does, 
however, contain many gaps, and it is 
not uncommon in the course of legal 
proceedings for the court to say that 
this or that matter might well have been 
dealt with in the statutes which it is 
considering, but has been omitted. The 
courts usually add that it is not for 
them to supply the deficiency ; this can 
be done by Parliament alone. A British 
parliamentary committee on legislative 
oversights could pick up accidents of 
this sort, and any others which were 
brought to notice by the legal profes- 
sion, even though they had not arisen 
in the course of legislation. We suspect 
that the legislature of the United States, 
and of the individual states, may be 
more liable to overlook things than our 
own Parliament, because, if we are 
rightly informed, there is not in the 
United States any such institution as 
the Parliamentary Counsel to Her 
Majesty’s Treasury. There are cer- 
tainly fewer oversights in the legisla- 
tion of the present day than there were 
a century ago, when Bills were drafted 
by persons who, even when they were 
lawyers, had no special skill in that 
peculiar art, but even in this country 
at the present day one does, from time 
to time, come across gaps which even 
the eagle eye of the parliamentary drafts- 
man had failed to notice in good time. 
The Lord Chancellor’s Law Reform 
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Committee has made useful proposals, 
which have been embodied in short 
Bills commonly introduced in the House 
of Lords. But this is a lawyers’ com- 
mittee, handling specialized topics. It 
might be worth considering whether 
there is room for a standing commit- 
tee of one House or the other of 
Parliament, or perhaps better a joint 
committee of both Houses, which 
would look at legislative oversights, 
not solely from the point of view of a 
lawyer seeking to make the law 
coherent or complete, but also from 
the point of view of the educated lay- 
man, who may discover omissions and 
oversights which from a lawyer’s point 
of view might still be overlooked. 

























The Mental Health Officer and the 
Psychiatrist 
The Younghusband working party 
thought that until formal courses of 
training for mental health officers could 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, DECEMBER 12, 1959 


Huntingdon. Psychiatric hospital ser- 
vices are provided for the county by 
two hospitals in the adjoining county of 
Cambridge. In each of these there is 
an out-patient department. Out-patient 
clinics are also held in certain towns 
including Huntingdon. In January, 
1957, the county council appointed two 
officers to the combined posts of district 
welfare officer and mental welfare 
officer. This practice has been very 
usefully followed in a number of other 
areas since the new schemes of health 
and welfare came into operation. But, 
in Huntingdon, there is a_ special 
arrangement whereby each _ officer 
attends the weekly out-patient clinic in 
alternative weeks and sits with the 
psychiatrist while he is interviewing 
patients. This is an unusual arrange- 
ment to which many psychiatrists would 
probably object but it seems to work 
well. Although the welfare officer is in 
the room naturally he does not take 
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patient. This, the psychiatrist cap 
secure by a pre-arranged signal if he 
thinks it desirable. Apparently, how. 
ever, the need for withdrawal has only 
arisen two or three times. 

The advantage to the psychiatrist js 
that if a social report on the case is 
needed the welfare officer is immedi- 
ately available. There is also the 
advantage that he knows the treatment 
prescribed and often can arrange for 
adequate supervision, perhaps, as ex. 
plained in the article by seeking the 
help of relatives or neighbours. Further, 
the patient is led to look upon him as 
a friend and advisor. This is useful 
when home visits are needed, and is 
specially important if the patient is liy- 
ing in a remote rural area. It is said 
that the family also appreciate the 
close liaison between the mental welfare 
officer, the psychiatrist, the hospital and 
the out-patient clinic. Often instead of 
asking for the patient to be admitted to 





be arranged they should be encouraged 
to take part in out-patient psychiatric 
clinics. A recent article in the Lancet 
described a scheme of this kind which 
is in operation in the county of 


part in the discussion between the 
psychiatrist and the patient. 
sits in a corner of the room where his 
presence is probably not noticed by the 
patient and withdraws if it seems that 
his presence is likely to embarrass the 


hospital they merely request psychiatric 
advice. This certainly seems to be an 
arrangement which might be copied 
elsewhere now that it has gone beyond 
the experimental stage. 


In fact he 


GOODS ON APPROVAL 


[CONTRIBUTED] 


In the case of furniture and other similar articles where 
a discernible scratch or knock would undoubtedly lessen 
their value and the cost of carriage is no mean consideration, 
little appears to have been done in the matter of goods on 
approval ; but that is not to say that the practice of offering 
goods in this manner is losing any of its impetus or appeal. 
Books, in particular, are a popular line for this kind of treat- 
ment, and now footwear and outer garments are noticeably 
entering the field. 


But before writing further perhaps we ought to indicate 
what is in our mind. 


A person who is loaned an article under an obligation to 
return the specific article when time or circumstance puts an 
end to the bailment is guilty of larceny if (the other essen- 
tials of s. 1 of the Larceny Act, 1916, being present) he sells 
or otherwise disposes of the article in such a way as to 
deprive the owner permanently of it, or at least if he has that 
intent. If there is no such permanency about the disposal, 
as where goods are pledged with a pawnbroker for a tempor- 
ary period with the intention and a reasonable expectation 
of their being redeemed, there is no larceny. Nevertheless 
such transactions are not wholly acceptable, for if one heeds 
s. 33 of the Pawnbrokers Act, 1872, it is an offence for any 
person, knowingly and designedly, to pawn with a pawn- 
broker anything which is the property of another person, the 
pawner not being employed or authorized by the owner 
thereof to pawn the same. 


With this in mind, what is the position of the person who 
obtains goods on approval and then within a day or so either 





sells or pawns them without the knowledge or prior consent 
of the person from whom they were obtained: is this larceny 
or unlawful pawning, as the case may be? 


The point for consideration is fundamentally one of owner- 
ship; to whom do the goods belong at the material time? 
Rule 4 of s. 18 of the Sale of Goods Act, 1893, shows that 
when goods are delivered to a buyer on approval or “on 
sale or return” or other similar terms, the property therein 
passes to the buyer: (a) When he signifies his approval or 
acceptance to the seller or does any other act adopting the 
transaction: (b) If he does not signify his approval or 
acceptance to the seller but retains the goods without giving 
notice of rejection, then, if a time has been fixed for the 
return of the goods, on the expiration of such time, and, if 
no time has been fixed, on the expiration of a reasonable 
time. What is a reasonable time is a question of fact. 


To circumvent the provisions of sub-para. (b) and 9 
confine our deliberations to the words “or does any other 
act adopting the transaction” contained in the first sub- 
paragraph of the rule, disposal of the goods is contemplated 
“within a day or so” in order that the property in them 
will not have passed by the expiration of a normal time 
limit for such transactions, which we perceive to be from 
seven to 14 days in most instances. This was done because 
of the relevancy of Kirkham v. Attenborough: Kirkham V. 
Gill [1897] 1 Q.B. 201, which shows that a person in the 
name of Winter obtained a large quantity of jewellery on 4 
sale or return basis from the plaintiff, who was a manufac 
turing jeweller. But instead of dealing with the jewellery 
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in a manner no doubt the plaintiff would have wished, Winter 
pawned the greater part of it with the two defendants, who 
were pawnbrokers. The jewellery was not redeemed and 
the plaintiff sought its recovery or value. 

For the plaintiff it was said that where there is a contract 
for the sale of specific or ascertained goods the property in 
them is transferred to the buyer at such time as the parties 
to the contract intended it to be transferred, and that for the 
purpose of ascertaining that intention regard should be had 
to the terms of the contract, the conduct of the parties, and 
the circumstances of the case ; and as in this case the contract 
between the plaintiff and Winter did not contemplate a 
pawning of the goods the provisions of the Sale of Goods Act 
could not apply because the act done by a holder of goods 
must be either one of which the vendor has had notice or 
of which he must be taken to have had notice by reason of 
its being an act contemplated by the contract. On the other 
hand, the defendants contended that a person who receives 
goods on sale or return receives them with the option of 
becoming the owner (Moss v. Sweet (1851) 16 Q.B. 493: Ex 
parte Wingfield (1879) 10 Ch. D. 591 being cited) and that 
Winter adopted the transaction when he put it out of his 
power to return the goods; consequently the property in 
them passed to him and the plaintiff’s only remedy was an 
action against Winter for the price. 
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The Court of Appeal reacted in this way: “The position 
of a person who has received goods on sale or return,” said 
Lopes, LJ., “is that he has the option of becoming the 
purchaser of them, and he may become so in three different 
ways. He may pay the price, or he may retain the goods 
beyond a reasonable time for their return, or he may do an 
act inconsistent with his being other than a purchaser. The 
words of the Act are difficult to construe but it seems to 
me that if the recipient of the goods retains them for an 
unreasonable time he does something inconsistent with his 
option to return them and thereby adopts the transaction. 
So if he does any other act inconsistent with their return as 
if he sells them or pledges them, because if he pledges them 
he no longer has the free control over them so as to be in a 
position to return them. In all these cases,” His Lordship 
continued, “ he brings himself within the words of the section 
by adopting the transaction and the property in the goods 
passes to him. If that is the state of the law, applying it to 
this case, it is clear that the plaintiff is not entitled to recover 
from the defendants either the goods or their value.” 

And so it would appear to follow that by reason of the 
passing of the property there is no larceny, no unlawful 
pawning, but maybe the dawn of a new maxim—Let the seller 
beware! 


DISPOSAL OF LEFT CARS 


We are indebted to a correspondent who calls attention to 
an aspect we had not hitherto considered, of the problem 
of dealing with a vehicle which has been or seems to have 
been abandoned by its owner. The local authority in case of 
a street or car park, and the occupier (who may be a local 
authority) of other land on which a chattel has been left, 
cannot look beyond the person who appears to be its owner 
—where, indeed, he or they can look so far. When the 
chattel is a motor car bearing the ordinary numbers, the 
apparent owner can be traced through the registration. Before 
the local authority take any step which might damage the 
owner’s interest it is reasonable, to say the least, that they 
should try to get in touch with him. The car may have been 
stolen and left by the thief, or the owner may have left it 
for a short time intending to go back, and have been taken 
ill—there are various possibilities. The point now brought to 
our notice is that very many cars are registered in the names 
of persons who hold them upon hire-purchase. If the instal- 
ments are in arrear, the seller—or more often a finance 
company—is entitled to take possession of the car. What then 
is the local authority’s position ? Our correspondent men- 
tions the decision in Rosenthal v. Alderton [1946] 1 All E.R. 
583, where a lessor of premises was held liable in damages 
for disposing of a former lessee’s fittings, which had been left 


on premises after the end of the tenancy. There the essen-. 


tial point was said by Evershed, J., to have been a contract 
of bailment. So also in Sachs v. Miklos [1948] 1 All E.R. 
67, where there was a bailment of furniture on written terms. 
We do not regard those decisions as being applicable to a 
Vehicle put in a parking place, where there is no agreement 
between the council and the person who puts it there. A 
more difficult case from our point of view is Munro v. 
Willmott [1948] 2 All E.R. 983, which related to a vehicle 
left in an inn yard. Here again, however, there was an 
express contract of bailment, albeit gratuitous. When the 
car had stood there for some time, its owner asked the inn- 
keeper what was the position, and was told she need not 





trouble, because it was not in anybody’s way. In the course 
of time, however, it was found to be in the way of the new 
occupiers of premises abutting on the yard, and the inn- 
keeper sold it after having it repaired. Before doing so he 
made all reasonable efforts, as had been done by the defen- 
dant in Sachs v. Miklos, supra, to communicate with the 
owner, who had left the district, but, nevertheless, the court 
held that he was liable in damages. The main contest in 
each of these cases was about the amount of damages; in 
each case the defendant raised a point of law which did 
not succeed, namely that he had acted as an agent of neces- 
sity. Munro v. Willmott was a decision of first instance, not 
in the Court of Appeal; it may perhaps be open to re- 
consideration in some future case, but however this may be 
we regard it as distinguishable from the case before us, 
because there was an express contractual relationship between 
the parties. 

Where a vehicle is left in the street or in a parking place 
beyond a time which is reasonable in the circumstances a 
different principle of law falls to be considered. The funda- 
mental principle is that there is a trespass, against which the 
landowner is entitled to resort to self help. 

One of the most informative decisions upon this point is 
Ambergate, Nottingham and Boston Railway Co. v. Midland 
Railway Co. (1853) 23 LJ. (N.S.) Q.B. 17. The Ambergate 
company owned one of the innumerable railways which came 
into existence in the early railway boom and produced the 
Railways Clauses Consolidation Act, 1845. Like many others 
it was merged in course of time in larger undertakings. In 
those early days it was still remembered by the courts that 
railways were analogous to turnpike roads: in the case we 
are considering the Lord Chief Justice spoke of the Amber- 
gate company’s line as a highway, over which other persons 
and companies were entitled to pass upon conditions recog- 
nized by statute. One of these conditions was that stated in 
ss. 115 and 116 of the Act of 1845, viz., that engines should 
not run upon the line unless certified by the company as 
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being safe; the litigation came about because the Midland 
company, which was then a comparatively small local under- 
taking, had sent upon the Ambergate company’s line an 
engine not so certified. For this statutory offence the Midland 
company could have been fined £20 a day, but instead of 
proceeding for this penalty the Ambergate company im- 
pounded the engine in sidings of their own, and refused 
upon demand by the Midland company to give it up unless 
the Midland company undertook to have it towed away 
instead of moving it under its own steam. The Midland 
company thereupon sued in detinue and conversion, the con- 
version alleged being the removal of the engine to the 
sidings. We have told the story in this detail because it so 
closely resembles what happens when a road vehicle is left 
upon the highway or in a local authority’s parking place, and 
is removed to the local authority’s depot. But there is this 
difference. The Midland company’s engine, not having been 
certified, was a trespasser from the moment it set wheels upon 
the Ambergate company’s metals: the vehicle left upon the 
highway or in a parking place for vehicles of that class is 
not initially a trespasser: cp. The Six Carpenters’ Case 
(1610) 8 Co. Rep. 146a, which the Lord Chief Justice men- 
tioned in course of the argument. By contrast there is 
trespass ab initio where a vehicle is placed improperly upon 
private land or upon the footpath or grass verge of a high- 
way, where it has no right to go at all, and this difference 
of origin may have some consequences in law. 


To resume the story of the railway engine: the case was 
heard in the Queen’s Bench by Lord Campbell, CJ., and 
three other Judges. The judgments were un-nimous. They 
held first that the statute under which a penalty of £20 a day 
could have been claimed was not intended by Parliament to 
exclude the landowner’s rights at common law. Secondly, 
those rights extended to moving a chattel which was an 
encumbrance, just as an animal could have been moved which 
was doing damage. The Ambergate company was thus en- 
titled to move the engine from the running lines and place 
it in a siding, and had not been guilty of conversion in 
refusing to let it be taken away under its own steam which, 
so long as it was not certified, would have been an offence 
against the statute. There was no suggestion in this case 
that the Ambergate company had used more force than was 
necessary, or that they were detaining the engine in a place 
which was not proper for the purpose. They had moreover 
notified its owners. All these points should be noted, in 
regard to the removal of a vehicle from a place where it has 
been left improperly. 


As the Queen’s Bench said, the engine was treated as an 
animal damage feasant, and we have not forgotten that in 
older cases the courts held that the landowner held the 
distrained animal as a gage for recovery of his expenses, and 
might not sell it or use it. There may some day be an oppor- 
tunity for the High Court to consider whether these arti- 
ficial rules, designed to protect the owner of a wandering 
horse or cow who would naturally wish to recover it, apply 
to a vehicle which its owner has himself left upon another 
person’s land. Meantime we still think that our previous 
answer was safe for general guidance. 

We must however point out that when answering P.P. 14 
at p. 514, ante, we spoke of two different types of vehicle. 
We advised that an “abandoned derelict” car could be 
treated in the same way as any rubbish collected by the 
council or accumulated on their property. We applied this 
whether the derelict vehicle was removed from the street or 
from a car park or (as in instances mentioned in the query) 
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from private land belonging to the council on which it had 
been dumped. In such circumstances we see no differencg 
between a derelict car and a broken chair. Later in the 
same answer, however, we spoke of cars which are still 
licensed and we dealt differently with these. Our suggestion 
was that when the owner had been traced through the regis. 
tration authority he should be warned that the vehicle was 
being moved and could be claimed at the council’s depot, 
We did not in answering P.P. 14 suggest that such a vehicle 
could be disposed of; there is ordinarily a presumption that 
the owner wishes to use it, and the above mentioned doctrine 
of a “ gage” may be appropriate—in other words, the council 
may be entitled merely to hold the vehicle as security for the 
expense they have incurred in moving and storing it. 


Even so it can be argued that the council, not having 
entered into any contract with the owner of the vehicle, are 
not bound to hold it in their depot or elsewhere for an indef- 
nite time, if the owner does not choose to claim it. We prefer 
the view that a time must come when they are entitled to 
get rid of it, holding the proceeds for the credit of the owner, 
subject to deduction of their own expenses, so long as there 
is no precipitate action. We are sure, however, that neither a 
local authority nor any other landowner on whose premises a 
chattel is abandoned can be bound to go behind such prima 
facie evidence of ownership as is afforded by the registration 
of a motor car, and the council will have done all they can 
be expected to do by finding out and notifying the person 
registered as owner. Its disposal by them may be justified at 
a later date (say when its registration has expired, so that it 
can fairly be assumed to be abandoned), but premature sale 
of a car still registered and apparently waiting to be used may 
support a claim by the seller or finance company when, as 
will so often be that case, there are unpaid instalments on the 
hire purchase. 


ADDITIONS TO COMMISSIONS 


BRECKNOCK COUNTY 
Thomas George Daniel, Maesyffynnon, Pontsticill. 
Lady Margaret Eldrydd Glanusk, Penmyarth, Crickhowell. 
John Gwyn Jones, Penlan, Brecon. 
Oswald Cyril Pryce, Pemnaes, Llanfillo, Talgarth. 


GRAVESEND BOROUGH 

Mrs. Gertrude Maud Batson, 38 Waterton Avenue, Gravesend. 

Wilfred Charles Hammond, Cosette, Osney Way, Chalk, 
Gravesend. 

Arthur Henry Miskin, Stillmeadow, Dover Castle Hill, mr. 
Gravesend. 

Idwal Morris, Trevor, Lower Higham Road, Gravesend. 

Mrs. Pauiine Julia Munns, Brig Cottage, 56 Pine Avenue, 
Gravesend. 

Mrs. Freda Emmie Shields, 29 Golf Links Avenue, Gravesend. 


IPSWICH BOROUGH 
John Alfred Eli Cook, 16 Brockley Crescent, Ipswich. ; 
Mrs. Mary Caroline Goodman, Bealings Holt, Little Bealings, 
nr. Woodbridge. ; 
George William Pipe, The Lawns, 203 Rushmere Road, Ipswich. 
Henry Alfred Warner, 20 Henley Road, Ipswich. 


NORTHUMBERLAND COUNTY j 

Thomas Farrell Mitchell, 2 Moorland Avenue, Bedlington 
Station, Northumberland. 

Major George Howard Peile, M.C., Sunniside Farm, Hexham, 
Northumberland. 

The Hon. Mrs. Laetita Mary Telfer, Walbottle Hall, Newcastle- 
on-Tyne 5. 

Samuel Wright, 6 Priestlands Close, Hexham, Northumberland. 


STOCKTON-ON-TEES BOROUGH 
Ralph Downs Appleton, Ingleby, 105 Junction Road, Norton, 
Stockton-on-Tees. 
Robert Coates Dover, 89 Bishopton Road, Stockton-on-Tees. 
Ronald Edward Newell, Deeside, Yarm Road, Stockton-on-Tees. 
Ernest William Temple, 13 Oxbridge Avenue, Stockton-on-Tees. 
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One of the small but important and sometimes irritating 
problems of local welfare authorities in at any rate the more 
populous areas is to provide temporary accommodation for 
homeless families. Under the Poor Law it was an inherent 
duty first of the boards of guardians and afterwards of the 
public assistance authorities to provide accommodation for the 
destitute. This meant in the workhouse or, for children, in 
children’s homes. But it was not until after the second 
world war that this problem raised any real difficulties. 
When the duties of the Poor Law ceased on the coming into 
operation of the National Assistance Act, 1948, special pro- 
visions Were made in that Act requiring the local authority, 
ie. the councils of counties and county boroughs, to provide 
temporary accommodation for persons who are in urgent 
need of it in circumstances which could not reasonably have 
been foreseen, or in other circumstances at the discretion of 
the authority. This provision was intended primarily to meet 
emergencies due to floods, fire and similar disasters, but it 
has in practice been used mainly for families who have be- 
come homeless in circumstances which, though foreseeable, 
are none the less difficult to deal with, such as eviction, and 
inability to find fresh accommodation. 


Following a conference of representatives of the local 
authorities associations in 1950, suggestions were made where- 
by both housing and welfare authorities might co-operate in 
providing accommodation for homeless families, using what- 
ever facilities could be made available. In a joint memorandum 
issued by the Ministry of Housing and Local Government 
and the Ministry of Health, it was suggested that the 
broad division of responsibility should be for the housing 
authority to provide the accommodation and the welfare 
authority te provide rehabilitative services. In a county 
borough, where the housing authority and the welfare 
authority is the same body, this only involves co-operation 
between two committees of the same council, but in the 
counties, except in London where the county council it also 
a housing authority, it means co-operation between the 
county council and the borough or county district councils. 
The subject was also considered by the housing management 
sub-committee of the Central Housing Advisory Committee 
and in its report, issued in 1955, on “ unsatisfactory tenants ” 
further recommendations were made. 


This is a matter which has given concern to some voiuntary 
Organizations especially about the effect on the welfare of 
children of families who might be in temporary accommoda- 
tion for a considerable period. Partly as a result of represen- 
tations which they made, a further conference of the 
associations of local authorities was convened by the Minister 
of Health in association with the Ministry of Housing and 
Local Government in July, 1958, to consider how to improve 
the practical working of the existing arrangements and how 
to promote the fullest co-operation between the authorities 
Tesponsible. As a result of this conference a joint circular 
from the two Ministries was sent to the local authorities in 
March, 1959. The need was then urged for prompt and 
strenuous efforts to prevent persons becoming homeless, by 
dealing with them as “ problem families,” and effective mea- 
sures to rehabilitate those for whom such prevention fails. 
It was stressed that where a family have already become 
separated through becoming homeless the aim should be to 
reunite them as quickly as possible in accommodation where 
they can be together as a family. Housing authorities were 
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urged as to the importance of identifying at the earliest pos- 
sible stage the family which was likely to become homeless 
and of taking all possible action to prevent eviction. For 
those in which eviction did occur the housing authorities were 
asked to provide some intermediate accommodation into 
which the evicted family could remove at the earliest oppor- 
tunity, even if, where the eviction was unforeseen, they may 
have had to be admitted as an emergency measure to accom- 
modation provided by the welfare authority under the 
National Assistance Act. 

It is often the so-called “ problem family ” which becomes 
the homeless family. Clearly the best way to deal with the 
matter is by helping the family before eviction ensues. It was 
shown in the last annual report of the Ministry of Health 
that many local authorities have instituted a service of 
specially selected home helps to give concentrated help and 
guidance to such families in order to assist them to raise 
their standards of housekeeping, child care and general be- 
haviour to those commonly accepted in the community. The 
work of the family service units is an outstanding example 
of a special kind of help which can also be given. 

Some local authorities have made special arrangements 
for dealing with the problem. For instance, the London 
county council has since 1953 provided special units for the 
rehabilitation of families in temporary accommodation who 
seem unlikely to be acceptable as tenants without some 
raising of their standards. At the time of the preparation of 
the last annual report of the Ministry of Health the council 
had four special units in use with accommodation for about 
26 families, including the father of the family. Each special 
unit has a warden and deputy warden who undertake the 
main task of supervising and helping the families in the 
daily management of their affairs, though health visitors and 
others contribute their special knowledge and assistance as 
necessary. It was stated in the report that many families 
have made.a remarkable improvement whilst in the special 
units and have been satisfactorily re-housed. Manchester 
which also has had a big problem in this connexion has for 
some time had a rehabilitation unit for problem families. 
There, the management of intermediate housing accommoda- 
tion is the responsibility of the welfare services committee and 
not, as more usual, of the housing committee. Special flats 
have been provided as rehabilitation units in the hope that 
after being there for less than 12 months the family can be 
suitable for transfer to intermediate accommodation. 


In Kent, where the county council at first had considerable 
difficulty in providing accommodation for homeless families 
in a former workhouse, co-operation with the local district 
council has enabled many families to be re-housed. Here, 
the child help service provided by the county council as an 
amplification of the domestic help service has been most 
valuable. The N.S.P.C.C. has also helped. One type of 
arrangement which has passed the experimental stage is 
described in a recent issue of The Guardian. This is at St. 
Helens where an old public house was adapted by the welfare 
department to accommodate homeless families. When a 
family is likely to be evicted immediate inquiries and offers 
to help are made by the welfare department. This often 
results in the patching up of a family quarrel or in helping 
the family to find other suitable housing. But where this 
is not possible accommodation is provided by the welfare 
department either in the fczmer public house or in two 
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other properties which have been acquired for the purpose. 
In each there is a resident warden and his wife to give help. 
In some cases the wife has to teach the family the simplest 
household tasks; and sometimes how to manage their money. 
Those who are employed pay 23s. rent and those who are 
unemployed pay 14s. There is a communal dining room but 
the women do their own cooking and have to keep their 
individual cookers clean. If, after a month, the family is not 
sufficiently rehabilitated or cannot find other accommodation 
they are moved to an intermediate hostel and eventually go 
to another converted house where, if absolutely necessary, 
they can stay for up to two years. Somewhat similar 
schemes are operating in other areas but from references 
to the subject at conferences of those concerned with 
the administration of residential accommodation under the 
National Assistance Act, it seems that there are still some 
parts of the country where the measure of co-operation 
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between the welfare and housing authorities desired by the 
Ministries has not been achieved. In the interests of the 
children as also of the parents it is vitally necessary that 
problem families should be prevented from becoming home. 
less. If this does happen then it is absolutely essential that the 
interests of the children should be fully safeguarded and that 
every effort should be made to help their parents to care for 
them properly otherwise the inevitable result will be their 
separation and committal to the children authority. 

Clearly it would make the administration of housing 
authorities extremely difficult if some tenants were allowed 
to get into considerable arrear with their rents but the cost 
of maintaining a family in an institution or the children in 
a children’s home can be enormous. If therefore there are 
still some areas where satisfactory arrangements have not yet 
been made it would seem that much might be learned from 
the satisfactory arrangements existing in some other areas. 


RURAL LAND DRAINAGE 


Among the more troublesome legal problems facing public 
authorities and landowners are those of land drainage. It 
has now been accepted that the time has come where the 
Land Drainage Act, 1930, and related legislation ought to be 
re-examined as a whole. Point is given to this examination by 
the decision in A.-G. v. St. Ives R.DC. and Huntingdon 
County Council [1959] 3 All E.R. 371. This was a decision by 
Salmon, J., in an action brought in the name of the Attorney- 
General on the relation of a plaintiff who complained of the 
flooding of his land and also by the plaintiff suing personally. 
It was found that flooding had occurred as the result of 
failure to maintain in an efficient state drains carrying surface 
water away from highways. Both the rural district council and 
the county council had been made defendants, because of un- 
certainty whether the duty of maintaining the drains had 
passed to the county council under s. 30 of the Local Govern- 
ment Act, 1929, as being a function under the Highway Acts, 
1835 to 1885, exercisable by the rural district council as 
successor to a highway board. Upon this Salmon, J., held 
that the maintenance of these drains was not a highway 
function, and that it still remained a duty of the district 
council. Since it was not a highway function, the doctrine 
that the council were not liable for mere non-feasance did 
not apply, and they were accordingly held liable. Finally, 
the plaintiff had suffered an injury over and above what 
had been suffered by the public, and was therefore entitled 
to bring an action for damages in his own right, as well as a 
relator action in the name of the Attorney-General. It may 
be asked how the rural district council came into the matter 
at all: neither the ordinary text books nor the Land Drain- 
age Act, 1930, suggest them as likely to be liable. Of this 
in a moment. 


We do not know whether the case will be taken to appeal. 
The cost of doing so might be substantial inasmuch as, by 
the alternative nature of the plaintiff’s claim, the rural district 
council was placed in the unfortunate position of having the 
county council as well as the plaintiff as opponent. It might 
be worth while for other local authorities to consider giving 
some financial support to the rural district council, in spite 
of the fact that there were special local circumstances. These 
were that there was an Inclosure Act of 1800 and an award 
made thereunder in 1803, by which the drains in question, 
with others, were to be maintained at specified breadths and 
depths by the surveyor of the parish highways. The duties 





of the surveyor of parish highways were by s. 11 of the High- 
way Act, 1862, transferred to the highway board whose 
duties were in turn transferred to the rural district council 
by the Local Government Act, 1894. The statutory links 
from 1862 to 1929 formed a chain which the rural district 
council did not succeed in breaking, but the peculiarity of 
the chain lay in its beginning with the Inclosure Act of 1800. 
Although this was special to the parish, such Acts and awards 
are far from unusual; it is likely enough, despite what the 
Heneage sub-committee said about this (see below) that 
similar awards exist in many rural districts and the councils 
of some urban districts and boroughs might, if research took 
place, be found subject to forgotten liabilities originating in 
similar local legislation. This legislation was held by the 
learned Judge to have been passed for the protection of the 
landowners rather than of the public generally, and the 
landowners were therefore entitled to enforce the obligation. 
On the other hand, he agreed with counsel that the original 
duty was probably cast upon the surveyor of parish high 
ways because it had to be imposed on somebody, and bene 
fited the whole parish as well as the landowners primarily 
concerned. This looks like an inconsistency. If the duty 
was for the general benefit, the surveyor would naturally be 
chosen, as being the official most likely to be able to look 
after drains, especially where the drains ran alongside of 
across the highways for which he was already responsible, 
but this would not apply in the same way upon the assump- 
tion accepted by the Judge about benefit to landowners, and 
the same duty was, in adjacent parishes, cast upon the land 
owners themselves. In this parish at any rate the Inclosure 
Act of 1800 thus presented a tangle which may be found 
elsewhere ; even without it the law of drainage is sufficiently 
complicated. There is the Land Drainage Act, 1930, form- 
ing the foundation of the present system. The River Boards 
Act, 1948, builds upon this foundation a structure of local 
public authorities, existing side by side with those exercising 
ordinary functions of local government and in places over 
lapping them. In addition to these two principal statutes there 
have been provisions in no less than seven statutes of the last 
20 years, most of them arising from the war. There was 
also a Defence Regulation 62 C, now partly made permanent 
by the Emergency Laws (Transitional Provisions) Ac. 
1946. 


Although the law of land drainage and of drainage rate 
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complicates the general pattern of local government, we are 
not suggesting that river boards and drainage boards should 
lose any of their functions. Their areas of jurisdiction are 
based upon physical features, which do not correspond with 
jocal government boundaries, and it would have been in- 
appropriate to bring them into general process of unifying 
local government, which began in the 19th century and was 
completed (for the time being) with the abolition of boards 
of guardians in 1929. There does, however, seem to be a case 
for looking specially at any obligations which have remained 
with district councils, as the result of a chain of legislation 
parallel with the Acts which were superseded by the Land 
Drainage Act, 1930. 

It is satisfactory to learn that the law is to be overhauled at 


In Lighter Vein. 
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length. A great deal of the work has already been done by 
the Land Drainage Legislation Sub-Committee of which Sir 
Arthur Heneage was chairman, of the Central Advisory Water 
Committee. This sub-committee’s report was published in 
1951 by the Ministry of Agriculture and Fisheries. In para. 
54 the sub-committee referred to the position of “award 
authorities,” and said that practically all awards had ceased 
to be operative. The St. Ives case suggests that the sub- 
committee were mistaken here. When decisions have to be 
taken about fresh legislation, the position of local authorities 
in relation to land drainage will fall to be considered in its 
proper context. If not, there may be ground for considering, 
by itself, whether the duties of local authorities in regard to 
land drainage need to be revised. 


HIGHWAYMEN 


“You,” said the town clerk, “will take the streets sub- 
committee. This agenda should only take half an hour. 
Let’s say, three quarters.” 

“But you know me, town clerk,” I protested. 


“Yes, too true, let’s say an hour. The highways com- 
mittee are due to start at 5 p.m., so bring in the members 
and your report for adoption then—and,” he added, “be 
waiting—we might need the quorum.” 


“You can rely on me,” I said, “I only hope the sub- 
committee members don’t mind the wait.” 

“If there is any wait,” he said, “ you can entertain them 
with your life story.” 

So at 4 p.m. we start, and the first two or three items go 
swiftly by. The erection of a hoarding along Bleak Street 
has been referred by the town planning committee: The 
planning officer is recommending a refusal, but Councillor 
Tom is strongly against. 

“Td welcome it. I have to walk that way ‘ome. The 
wind off the tip fair cuts you in half. It’s all right for 
you lot in superheated cars.” 

So on the grounds of keeping Tom warm, the proposal is 
approved, and the planning officer has bitten his nails back 
to the elbow. 

Then to the question of a resolution under the Private 
Street Works Act, 1892, in respect of Grassy Lane. Alder- 
man Fred objects. 

“ Make all our lanes look alike—just urban streets. You'll 
make that street up over my dead body.” 

“That makes it all the more worthwhile,” says Councillor 
Tom, “you can fill one of the ponds. If you lived down 
there you’d be fed up with hedge and fallen dry stone wall.” 

“He went courting down there,” says Councillor George, 
“he’s sentimental.” 

“Bet it wasn’t his wife he went with then,” says Tom. 

After these worthwhile comments, it is eventually decided 
to pass the resolution. 

. One or two minor items and discussion ensues as to sight 
ines. 

“Do you mean the corner of the lane at the back of the 
— shop that Morgan runs now?” asks Councillor 


’ 


“Morgan does not run it now,” says Tom, “Jones does.” 





I suggest a glance at the map which the deputy surveyor 
is trying to push forward. They ignore this; they decide it 
is not the Thomas—Morgan-Jones emporium but Mucky 
Martha’s. Councillor Tom laughs heartily at my ignorance. 

“He doesn’t know Mucky Martha,” he says, “your san- 
itary man does.” 

I then point out that they are now public health inspectors, 
not “ sanitary men.” 

The committee are so pleased with this that they decide 
I must carry out the necessary personal service on “ Mucky 
Martha” myself. Councillor Bert is very amused at the 
idea—he lives near. 

“You'll have to watch out,” he says, “she lets a terrier 
out by the front door and a whippet bitch jumps through the 
pantry window at the back.” 

“Takes him in the rear,” says Tom, highly amused. 

“The sanitary man did not get past the front room,” says 
Bert, “she’s still got a nuisance notice to comply with— 
she’ll welcome you.” 

“Probably with the half brick she props up the front 
door,” says Tom. 

By this time I am really looking forward to the job. 

Now on to naming new streets. The deputy surveyor 
who is keen on research, has been looking at old maps and 
finds that one called Piper once had a farm there. 

“ Piper’s Close appeal to you?” asks Tom of Councillor 
Bill, the Cockney. 

He rapidly scans his order paper and says that it looks 
much as usual to him. This is ignored. It is now 5.30 p.m. 
and I try to hasten matters. 


“As there are some police houses there, why not call it 
‘The Copse ’?” 

This is ignored, and a member suddenly suggests, “* Peel 
Avenue’ in memory of the founder of a great force.” 

“And as a piece of genuine political propaganda,” says 
Tom, “I thought we agreed to keep off that in the sub- 
committees.” 

Now ihey were well away—they discuss political truces, 
modern parties, back door methods, inferiority complexes, 
and are just coping with the Corn Laws when the town 
clerk comes in to say that the highways committee has been 
waiting for at least 10 minutes and could they please try and 
expedite their business. 
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They decide to strike an original note and call the new 
street ““ Corporation Road.” 

When we have moved in to the highways committee, the 
town clerk whispers to me “Can’t imagine what you have 
been doing, we have passed three road schemes totalling 


In Lighter Vein. 





VOL. 


£100,000 as well as the other business in the last hour. You 
have been over two hours on that little lot.” 
I keep quiet for once; the experience somehow seems to 


fit in with one of Mr. Parkinson’s laws. 
JES. 


GOING THROUGH THE MOTIONS 


Many of us will recall the days we served as Army 
recruits, and being bidden by our musketry instructors to 
“carry on snapping,” that is, to go through the motions of 
loading and firing a rifle, using either “dummy” or make- 
believe ammunition only. 


Most of us were keen to get to the stage when we could 
fire the real ammunition, and see where our shots were 
actually hitting; we found the drill of “going through the 
motions ” very boring, and could see little use in the practice 
after the first few hours of it. 


But going through the motions has long been the artful 
device of avoiding the real and actual; nearly a hundred 
years ago, Robert Louis Stevenson noticed a good example of 
this “ shadow” activity. In one of his books on travel, he 
recounted how he found in Aberdeen a local custom for 
tilers to employ a “ tapper,” generally a young lad, whose job 
it was to “deputise” for any member of the tilers’ crew 
who had occasion to leave his work on the house-top for 
the purpose of, say, cooling his tongue at a nearby tavern. 
A “tapper” would make no attempt to fix tiles or slates, 
but merely tapped merrily and continuously on the roof by 
way of reassuring the unsuspecting householder that all was 
well, and work on his roof was proceeding normally. When 
more than one tiler went off the job, the “ tapper’s ” move- 
ments became more complicated and vigorous; and he had 
to jump smartly about the roof, tapping here, beating a 
fandango there, and, in general, creating a lifelike impression 
of bustling activity. As Stevenson commented, the sight of 
such a performance, particularly from a point of vantage 
such as another house-top, must have been an experience to 
remember, and one to bring mirth to any but the dourest 
of onlooker—unless he happened to be the householder 
concerned! 


Much more recently, a similar performance was observed 
in one of the Home Counties. A walker in a country lane 
heard the sound of a diesel-tractor chugging away, apparently 
hard at work. When he reached a gateway, the walker 
leaned over the top rail for a better look. He saw a curious 
sight: it was indeed a tractor, but driver-less; with the front 
wheels turned full lock, it was running noisily round in wide 
circles. Mystified, the onlooker looked about for an explana- 
tion. Then he saw a man (who was doubtless the driver 
when present with his machine) at the far side of the field, 
standing by an open gate, and chatting with a girl. Some 
distance away could be seen the farmhouse and outbuildings ; 
and, to the occupants, no doubt the regular and efficient- 
sounding noise of the running tractor brought comfort and 
assurance that the work was going well. 


One of the funniest examples of the act of going through 
the motions in substitution for the real thing, occurred early 
in the writer’s experience, when he had to visit a rural petty 
sessions as an advocate. It appeared that the regular chair- 


man of the bench had been prevented, at the last moment, 





from attending in his usual office, and he had nominated a 
colleague on the bench to take the chair. His deputy, who 
had not acted in this capacity before, gave his mind to the 
unaccustomed duty. He soon left the few prisoners on the 
charge-sheet in no doubt of their peril; he administered a 
mixture of dark threats of painful punishment and prophecies 
of hell-fire. As he harangued and sermonized, he writhed in 
sympathy with their forthcoming torments; his complexion, 
always ruddy, became apoplectic; his arms flailed, and his 
eyes glared. Surprisingly, the fines which he inflicted were 
light, and the prisoners were palpably agreeably mollified, 
in spite of their awful castigation. They and we had wit- 
nessed a rare exposition of one “ going through the motions” 
in complete concealment of the absence of the real knowledge 
and practice of administering the law. 

“ TILLOTSON.” 


PERSONALIA 


APPOINTMENTS 

Mr. Neville Faulks, Q.C., has been appointed recorder of 
Norwich. He has relinquished his recordership of Deal, Kent. He 
succeeds Mr. Harold John Brown, Q.C., who was appointed re- 
corder only last May and is now a county court Judge in Sussex. 
Recently Mr. Faulks has been conducting the Board of Trade 
inquiry into the affairs of H. Jasper and Co., the merchant bankers. 
Aged 51, Mr. Faulks has been recorder of Deal since 1957. Edu- 
cated at Uppingham School, Rutland, and Sidney Sussex College, 
Cambridge, he was called to the bar in 1930. He appeared as 
counsel at the bank rate inquiry at the end of 1957. 

The Queen has appointed Mr. John Brooke Willis, recorder of 
Rotherham, to be recorder of the borough of Huddersfield. He 
has been recorder of Rotherham since 1955. 

The Queen has approved the appointment of Mr. R. H. Murphy, 
Puisne Judge, Ghana, to be a Judge of the High Court, 
Tanganyika. 

Mr. Charles Patrick Home McCall, aged 49, who joined the legal 
staff of the Lancashire county council in 1948, has been recom- 
mended to succeed Sir Robert Adcock as clerk of the council and 
clerk of the peace when Sir Robert retires at the end of March. 
Mr. McCall is now deputy to Sir Robert. 

Mr. L. A. Asquith, deputy town clerk of Bury St. Edmunds, has 
been appointed deputy clerk of Hatfield rural district council. 

Mr. M. Kelly, deputy town clerk to Brighouse borough council, 
is to take up an appointment as deputy clerk to Letchworth urban 
district council. 

Mr. A. Williamson, assistant solicitor to St. Helens borough 
eouncil, has been appointed deputy town clerk to Brighouse 
borough council. 

Mr. R. N. Denby, who is at present an assistant solicitor on the 
staff of Wortley rural district council, has been appointed to the 
post of assistant solicitor to Wakefield corporation. 


Mr. H. G. H. Ridley has been appointed to fill the post of an 
additional probation officer of the Suffolk probation department. 


OBITUARY 
Mr. Arnold Lawson-Walton, deputy chairman of Devon quarter 
sessions since 1956, has died at the age of 64. He was senior le 
assistant in the department of the Director of Public Prosecutions 
until retirement in 1946. In 1949 he was appointed a justice of the 
peace for Devon. 
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CXXIII 


FACTORIES ACT, 1959 


The Factories Act, 1959 (Commencement No. 1) Order, 1959, 
appointed December 1, as the date on which about half the 
provisions of the Factories Act came into operation, and 
February 1, 1960, as that on which four other provisions will 
become effective. The order carries out the intentions of the 
previous Minister of Labour with one exception, namely the 
operative date for s. 7 relating to precautions against explosive 
dust, which is postponed to February 1, 1960. The order brought 
into operation on December 1, the section providing for higher 
maximum fines for offences under the Factories Act, as well as 
the sections requiring floors, passages and stairs to be kept free 
from obstructions or substances likely to cause persons to slip, and 
replacing the Minister’s power under Defence Regulation 59 by 
new powers to grant exemptions from provisions regulating the 
hours of work of women and young persons. 

The provisions which will be brought into force on February 1, 
excluding s. 7, are those which strengthen existing precautions 
against dangerous fumes or lack of oxygen, those for making 
workplaces and the means of reaching them safe, and those for the 
protection of people working near or above containers holding 
dangerous substances. 


THE CONTROL OF RADIOACTIVE WASTE 


In order to ensure that the widening use of radioactive materials 
does not expose the public to dangerous amounts of radioactivity 
the Government has decided to extend and unify the controls over 
the discharge of radioactive wastes. Hitherto, and apart from 
arrangements applying to the Atomic Energy Authority, risks to 
public health have been avoided principally through co-operative 
arrangements between central and local government. The Govern- 
ment now proposes to revise this system by means of the Radio- 
active Substances Bill. The Bill is based on the recommendations 
of the Radioactive Substances Advisory Committee under the 
chairmanship of Dr. A. Key which have been published as a 
Command Paper (No. 884), The Control of Radioactive Wastes. 

In their report, the committee points out that the powers now 
available to control the disposal of radioactive waste are, except in 
the case of the United Kingdom Atomic Energy Authority to which 
special provisions apply, the same as those governing ordinary 
wastes, and that these powers are in the main exercised at the local 
level by such bodies as local authorities and river boards. There 
are certain weaknesses in these powers in their application to 
radioactive wastes, it believes, for which they were never designed. 
The committee concludes that in order to ensure the safe disposal 
of radioactive wastes, national and not merely local considerations 
need to be taken into account and considers that control must be 
exercised by a body competent to judge the issues involved and in 
close touch with the advisory and other bodies with responsibilities 
in these fields. 

The Radioactive Substances Bill provides: (a) temporary ccn- 
trols applying to the Atomic Energy Authority will be made per- 
manent; (b) other users of radioactive materials will be obliged 
to register their premises with the Minister of Housing and Local 
Government; (c) no disposal of radioactive wastes will be per- 
mitted except on an authorization from the Minister, and (d) 
the Minister will, in addition, have power to arrange a national 
disposal service to handle wastes which cannot safely be dealt with 
in the areas in which they originate. 


SLAUGHTERHOUSE LICENCE (FORMS AND RECORDS) 
REGULATIONS, 1959 

A statutory form of slaughterhouse licence and of application for 
a licence, is to be brought into use from January 1, next. 

Until now, there has been no standard form throughout the 
country either for application to a local authority, or of the licence 
itself. This has meant that, in some areas, the licence has not 
clearly defined the extent of the premises or land to which it relates. 

The regulations made last year paved the way for improved 
standards of hygiene and humane treatment of animals in slaughter- 
houses, and it is considered important that there should be no doubt 
about identifying the premises to which they apply. The new forms 
are designed to provide clear identification, without putting an 
undue burden on the applicant in providing the particulars. Copies 
of the licences will be kept by local authorities as a record which 
will be open to public inspection. 
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MISCELLANEOUS INFORMATION 







MENTAL HEALTH PROBLEMS OF AGEING 


A report has been issued of an expert committee on mental 
health appointed by the World Health Organization under the 
chairmanship of Dr. A. Repond, a Swiss medical director. The 
other members of the committee were from Brazil, Canada, 
Holland, Sweden and the USSR. Dr. Martin Roth, professor 
of Psychological Medicine, University of Durham, was a con- 
sultant. 

A previous report by this committee emphasized the need for 
incorporating into public health work the responsibility for pro- 
moting the mental as well as the physical health of the com- 
munity, including the aged. In the present report emphasis is 
laid on the principles of maintaining the old as far as possible 
in their homes and reintegrating them into the community as 
soon as possible after any essential period of treatment else- 
where. During the deliberations of the committee it was shown 
how the increased application of these principles could be of 
advantage to the aged and could relieve pressure on the health 
and welfare services. The committee saw a danger of a rapidly 
growing volume of chronic mental and physical sickness over- 
loading the health services. From an investigation in Sweden, 
however, the committee thought that the expected increase in the 
proportion of invalids in old age may have been more than off- 
set by social and medical progress. Whilst agreeing that the age- 
ing of populations creates certain serious problems, the committee 
felt that there has been a tendency to magnify the dangers that 
are likely to arise. It is suggested that the approach to the pro- 
blems created should include recognition of the fact that ageing 
is an integral part of social progress. 

The view is often expressed that the growing burden thrust 
upon the hospital and welfare services by the aged in many 
countries has been largely created by the withering of family 
affection and the general disintegration of the extended family. 
It is emphasized in the report, as has been shown by various 
surveys in this country, that sociological investigations have 








THE ADA COLE MEMORIAL STABLES 


Will you please help us to carry on our much needed work for 

the welfare of horses. We purchase those which by reason of old 

age, infirmity or previous ill-treatment are in need of care and 

attention; we also endeavour to provide suitable homes for those 

horses fit enough to do a little light work, under the supervision 

of the Society, and for all this, funds are urgently needed. 
Donations to the Secretary at office. 


Stables: St. Albans Road, Office: 5, Bloomsbury Square, 
London, 


South Mimms, Herts. W.C.1. 
Tel.: Holborn 5463. 
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generally indicated that this view should be modified. All the 
same, industrial and urban development increase social and 
geographical mobility, and a small proportion of the aged are as 
a result left with few human contacts, particularly in the large 
cities. The proportion of these isolates has been estimated as 
constituting 10 to 20 per cent. of aged people. 

On the incidence of mental illness in old age, it is stated in 
the report that surveys have shown that a substantial minority 
of the aged suffer from poverty, isolation, infirmity and varying 
degrees of mental ill-health, but it is uncertain whether there has 
been a real increase in the incidence of mental disorder in old 
age. In certain countries members of the lower income groups 
are more likely to be admitted to mental hospitals in old age 
than those of higher grades, and residents of urban areas show, 
in general, higher admission rates than those in rural areas. But 
it is not known whether the differences reflect variations in the 
incidence of mental disorders in old age in these groups, or in 
the facilities for family care of those afflicted. It was thought 
by the committee that the isolation of a percentage of the aged, 
sometimes due to re-housing, may be a contributory factor in 
the causation of mental disorders. 

Suicide rates reach a peak in old age in most countries for 
which statistical data are available; for men usually at the age 
of 70 and for women at 60. Suicide has, in fact, become a more 
important cause of over-all mortality than respiratory tuber- 
culosis in a high proportion of countries. Moreover, although 
suicide rates have shown a progressive over-all decline since the 
end of the first world war, those for the old have improved 
relatively little. In England and Wales the rates for men have 
declined at all ages, but least for those in the sixties, while rates 
for women over 60 have increased and are still rising. The 
hazard of suicide is, in most countries, greater for the single, 
widowed and divorced than for those who are married, and there 
is a tendency for the old person who commits suicide to do so in 
isolation. 

In discussing socio-economic measures for the protection of 
mental health in old age, the view is expressed that a retirement 
policy, brought into accord with recent industrial developments 
and advances in psychology, is long over-due. Retirement 
schemes should be flexible, permit much latitude about the age 
of retirement, and ensure economic security for the old person. 
On re-housing it is urged that the wishes of those whose lives 
are to be radically changed when they are removed to a fresh 
enviroment should be systematically ascertained, and met as far 
as possible. The report supports the view generally held in this 
country that old people’s dwellings should be integrated in the 
general community, and that in designing their accommodation 
account should be taken of the physical deficiencies of aged 
people, their difficulties in moving about without support, their 
problems of negotiating stairs, their forgetfulness and the dangers 
this creates. 

On community attitudes to the aged it is suggested that there 
is a need for long-range programmes aimed at helping the com- 
munity to understand the real causes and implications of ageing, 
the opportunities old age offers and the values it represents, and 
the special contribution that can be made by the aged, particularly 
in making use of their experience to serve as advisers and co- 
workers. It is suggested that this might do something to counter 
the anxiety about growing old which is widespread in middle- 
age in many societies. 

In conclusion the committee recommends the setting-up of 
integrated mental health services for aged with guidance centres 
as their core, but that effort should be concentrated upon creating 
conditions for the aged favourable to continuing life with their 
family groups and in the community at large. With co-operation 
between the families of the aged and the community health 
services the institutionalization of many old people may be 
avoided. This view of the committee again strengthens the views 
generally held in this country that everything possible must be 
done to enable older people to live happily in their own homes to 
as great an age as possible. 


EXCEPTION FROM LIABILITY TO NATIONAL 
INSURANCE 


Section 5 of the National Insurance Act, 1946, as later amended, 
provides for excepting insured persons from the payment of 
contributions while unemployed, undergoing education or appren- 
ticeship or, on their own application, if they are in receipt of an 
income not exceeding £156 a year. By regulations made under the 
Act certain types of income must be disregarded in computing 
the income figure. These include any sum received by way of 


national assistance or blind pension and certain children or rent 





allowances payable under the War Orphans Act, 1942, or under a 
1914-1918 war injuries scheme. There are also to be excluded 
any sum received by way of family allowance or death benefit in 
respect of a child under the Industrial Injuries Act. In certain 
cases income may be treated as reduced. By the National 
Insurance (Contributions) Amendment (No. 2) Regulations, 1959, 
the Minister increased from £1 to 30s. and from 10s. 6d. to 15s, 
certain of the amounts which may be disregarded. Accordingly 
there is to be disregarded, up to a total of 30s. a week, the following 
payments or parts of payments: (a) the first 15s. a week of any 
payment of sick pay received from a friendly society or trade union; 
(5) the first 15s. a week of any superannuation payment or super- 
annuation payments in respect of previous service or employment 
from which the applicant has retired or resigned; (c) any maternity 
allowance; and (d) certain other specified payments under the 
Finance Act, 1919, the Personal Injuries (Emergency Provisions) 
Act, 1939; and the Industrial Injuries Act. 


EDUCATION AS A CAREER 


The Ministry of Education has issued two pamphlets in order 
to encourage recruits to the teaching profession. Becoming a 
Teacher is aimed at the school leaver who may be considering enter- 
ing a teachers’ training college, the expansion of which by nearly 
two-thirds is already under way. A Career in Education is intended 
to encourage the university graduate, whose services, particularly of 
those who have graduated in science and mathematics, are urgently 
required in the teaching profession. The Ministry remarks that the 
number of students entering training colleges this autumn is up 
by a third on the 1955-56 figure, and the total number under 
training is up by a similar percentage compared with five years 
ago. The colleges will therefore be sending a record number of 
teachers into the schools in 1961 to help tide over the “ year of 
intermission” in 1962, when there will be fewer newly trained 
teachers entering the schools as a result of the lengthening of the 
training course from two to three years. Amongst graduates, there 
are over 10,000 more teachers in maintained primary and secondary 
schools in England and Wales than there were five years ago but 
many more are wanted. 


CONTRACTING OUT OF THE GRADUATED PENSION 
SCHEME 


The first group of regulations dealing with the arrangements 
for contracting employees who belong to occupational schemes 
out of the new graduated retirement pension scheme under 
the National Insurance Act, 1959, took effect from November 13. 
They deal with the procedure for contracting out and the con- 
ditions under which occupational schemes may be recognized 
for this purpose. The two main tests which an occupational 
scheme must pass before it can be used as a basis for contracting 
out are: (i) it must provide a pension at least equal to the 
maximum qe pe pension that could be earned over the 
same period of service and (ii) it must be a “ recognized super- 
annuation scheme,” being financially sound and with its pension 
rights properly secured. A registrar of non-participating employ- 
ers will decide applications for contracting out certificates and 
questions arising on certificates. Employees concerned must be 
given at least one month’s notice of an application by an 
employer. There is the right of appeal to an adjudicator against 
any decision of the registrar. 


A FLAG FOR SHEFFIELD 
Sheffield town hall is to be floodlit and will fly a flag bearing 
the city’s coat of arms when the city council is in session. The 
flag will be used for festive occasions and will be flown at half- 
mast on the death of a member of the city council or prominent 
citizens. 


BOOKS AND PAPERS RECEIVED 


(The inclusion in this feature of any book or paper received 
does not preclude its possible subsequent review or notice else 
where in this journal.) 

The Junior Branch. By Geoffrey Woolfe. London: P. R. 
MacMillan Ltd. Price 12s. 6d. 

Road Charges. By J. F. Garner, LL.M. Second edn. London: 
Solicitors’ Law Stationery Society Ltd. Price 9s. 6d. 

Corfield on Compensation. By F. V. Corfield. London: 
Solicitors’ Law Stationery Society Ltd. Price 77s. 6d. 

The Elements of Estate Duty. Second cumulative supplement 
to second edn. By C. N. Beattie. London: Butterworth & Co. 
(Publishers) Ltd. Price 2s. (combined price 28s. 6d.) 
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CXXIII 


INSTITUTE FOR THE STUDY AND TREATMENT OF 
DELINQUENCY 


In presenting its report for the ‘year ended June, 1959, the 
eighth report since the incorporation of the institute and the 
2ist since its foundation, the institute takes the opportunity 
of underlining the fact that it still preserves its pioneering spirit; 
that many of its aims are still far from being fulfilled; that 
new lines of activity constantly present themselves and that only 
lack of finance limits its efforts in these directions. The report 
suggests that no penal institution is in a position to make direct 
contributions to ways and means of crime prevention and that, 
on the whole, such institutions can best discover what not to do 
to criminals. On the other hand the number of loosely co- 
ordinated sciences, social and individual, take as their subject 
of study a continuum of criminal activity, actual or potential, 
from the nursery to Dartmoor. These sciences are not Govern- 
ment controlled and therefore not hampered in their research by 
considerations of social expediency. Whilst recognizing the 
existence of this social factor, they approach their material with- 
out ethical, moral or penal preconceptions. This, the institute 
believes, is an immeasurable advantage, which, added to the 
fact that through child and educational organizations a great 
variety of scientific techniques can be applied to the root problem 
of delinquency, puts the non-penal sciences in an unique position 
to approach the diagnosis, treatment and above all the prevention 
of delinquency. The institute exists to support the thesis, based 
on the assumption that society can absorb a substantial amount 
of undetected crime, that a proportion of detected and convicted 
criminals could be diagnosed and treated at liberty, and to pro- 
vide a bridgehead by which the sciences of psychology, social 
psychology and sociology can penetrate the territory of penology. 

The report regrets that the development of observation centres 
still remains a pipe dream and that although the need for such 
non-penal centres is gradually being recognized, it requires much 
greater resources than the institute has dreamed of to establish 
units of this kind. It believes, however, that the time is now 
ripe to extend the work of the institute into the field of education, 
an undertaking that would require the close co-operation of the 
teaching profession, and expresses the hope that the Minister 
of Education may be able to undertake some preliminary, surveys 
of the possibilities in this direction. 

In the field of research the institute is able to report that the 
shoplifting research project, mentioned last year, is now under 
way under the direction of Dr. T. C. N. Gibbens. The project 
will take the form of a detailed investigation into the social 
background and personalities of convicted shoplifters, and the 
main lines of inquiry already undertaken were (i). establishing 
contact with security officers or managers of large stores; (ii) 
analysing detailed questionnaires of 100 shoplifters seen by the 
medical officer at Holloway prison, and (iii) making a bibliography 
of relevant literature. The next stage of the inquiry will be the 
collection of information from court records of the three different 
areas to be covered by the survey, and from relevant documents 
at Scotland Yard. 

In matters of education the pattern of activity has again ranged 
widely. Amongst its undertakings during the year the institute 
was responsible for the calling of a conference to discuss the 
social problems of the new towns. This conference, which was 
attended by about 90 representatives of all the new towns, was 
addressed by Mr. Peter Kuenstler, lately secretary to the Williams 
Committee set up to inquire into the needs of youth in Stevenage. 

During the year the institute published A Survey of Crimino- 
logical Journals, a handlist of periodicals of interest to students 
of criminology with their locations in certain London libraries 
and Courts for Adolescents by Dr. Mannheim. The latter pub- 
lication contains material collected by Dr. Mannheim during a 
visit to Canada and the United States, with brief surveys of the 
systems in Western Germany and Sweden, and an appendix on 
Canadian and American juvenile courts. 


CITY AND COUNTY OF NOTTINGHAM: REPORT TO 
THE JUSTICES 

Mr. G. D. Yandell, clerk to the justices of the city and county 

of Nottingham reports, once again, a substantial increase in the 

number of defendants appearing before the magistrates’ courts 

during 1958. The number of prisoners and defendants rose by 

1,700, but more than 1,200 of this increase were offences under the 


ANNUAL REPORTS, ETC. 
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Road Traffic Acts dealt with, in the main, by the new procedure 
under the Magistrates Courts Act, 1957. The figure for cases 
committed for trial, already high in 1957, rose by a further 78 
during the year under review, an increase mainly accounted for 
by breaking cases. There was, however, a fall in cases of driving 
while under the influence to the low figure of 12. In all, the 
amount collected in fines and court fees rose by £6,817 to the 
highest total ever of £25,747. 

Mr. Yandell mentions an experiment, sanctioned by the magis- 
trates’ courts committee, with dictaphone recording equipment. 
This, he states, has proved particularly valuable in domestic pro- 
ceedings where the High Court has indicated that a full note 
should be taken. He points out that a shorthand note must be 
transcribed immediately, although it may not be needed for several 
years—if ever—since the shorthand may not be decipherable to 
another person called upon to transcribe it at a later date. With 
recording equipment evidence is recorded ineradicably on almost 
indestructible belts which may then be filed, to be transcribed when 
and if necessary. The equipment has also been used to record 
notes of evidence in the adult court where a written note would 
normally be taken, and has resulted in much time saving and has 
allowed the clerk to give even closer attention to the proceedings. 
An added advantage is that should the justices wish, items of 
evidence may be played back after they have retired, to refresh their 
memory. In view of certain doubts that have been expressed as 
to the validity of the taking of depositions by this process, the 
matter has been referred to the Justices’ Clerks’ Society, but their 
opinion had not been received when the report was published. 

During the year the question as to whether magistrates should be 
reimbursed for loss of earnings incurred through the performance 
of their duties was put to the Nottingham bench and to the North 
Midland branch of the Magistrates’ Association. The bench were 
almost equally divided upon this point, but the feelings of the large 
majority of members of the branch was that magistrates should 
remain, and be proud of being regarded as, “the great unpaid.” 
Most magistrates felt, however, that subsistence allowance should 
be paid in respect of meals taken by magistrates whilst engaged 
in their duties. 

Mr. Yandell remarks that a depressing feature of the work of 
the courts during the year has been the number of offenders between 
school leaving age and 25 years. Despite the opening of four new 
borstal training establishments, these institutions could not keep 
pace with the flow of youths from the courts, many of whom were 
obliged to wait for long periods in local prisons pending allocation. 
“ Material conditions for young people have never been better,” 
Mr. Yandell writes. “It is remarkable that the increase in crime 
accompanies high wages and low unemployment figures. Is it that 
they believe they can get away with it? The incidence of detected 
crime in Nottingham is higher than in most populous places in 
this country but even so a good deal remains undetected. When 
offenders are caught justices should have in mind their duty to 
the community in the deterrent effect of the sentence they award.” 

In the section of the report dealing with the juvenile panel, it 
is stated that the overall picture is not good and that offences by 
children and young persons which had remained constant since 
1954, rose sharply in 1958, a rise which could not be accounted for 
by the population “ bulge” in the juvenile group. Cases of theft 
rose sharply and there was a further increase in the number of 
girls found to be in need of care and protection because their 
way of life exposed them to moral danger. The report points out 
that while the average modern child may be approaching educa- 
tional levels beyond his parents’ attainments, experiences in the 
Nottingham juvenile court have shown that his moral development 
suffers from lack of guidance. It also remarks on the number 
of instances which show how self-education in matters of sex by 
juveniles can lead to disastrous consequences and suggests that 
many parents seem unable or unwilling to face up to their responsi- 
bilities in this regard. 


KENT COUNTY COUNCIL: 
WEIGHTS AND MEASURES DEPARTMENT 


The annual expressions of regret, voiced for the last five years, 
concerning the Government’s failure to provide new weights 
and measures legislation, are repeated in this year’s report by the 
chief inspector of the department, Mr. S. Strugnell, but now they are 
no longer formal. This, Mr. Strugnell states, is due to the surprising 
decision that a committee of inquiry should be set up into consumer 
protection, the work of which he believes cannot be divorced entirely 
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from weights and measures matters, and could mean a further lengthy 
wait before the introduction of a new Weights and Measures Act. 
The possibility of this delay is particularly galling for this department, 
since the weights and measures clauses, included in the Kent General 
Powers Bill, were all rejected on the grounds that they should be a 
matter for national legislation. 

Mr. Strugnell finds the position with regard to short weight of coal 
and coke, which has been adversely commented upon in previous 
years, no better and probably worse than before. He mentions an 
appeal decision that the person in charge of a vehicle on which short 
weight bags of coal were carried for sale could be charged as the 
actual offender, as a result of which his department adopted this 
practise, to bring before the justices those dishonest employees who 
were physically responsible for short weight. The practice was, 
however, so criticized by justices in two different courts on the grounds 
that there was provision for the employer to charge the employee as 
the actual offender, and for the employer to be exempt from penalty 
if he proves that he used due diligence to avoid the commission of the 
offence, that it is to be discontinued. During the year under review 
roughly five per cent. of the bags checked and 10 per cent. of the loads 
checked were found to be incorrect and Mr. Strugnell remarks that 
shortages in some bags of fuel have become so serious that obviously 
no attempt has been made to weigh. Individual shortages of 10 /bs. 
per bag were common, those of 15 to 20 /bs. quite regular and it no 
longer occasioned surprise to the inspector—or to the employee— 
when shortages of 30 /bs. and over were discovered. An instance is 
cited in the report when shortages on 57 bags varied up to 43 /bs. 
making a total loss on the load of 1,038 /bs. Mr. Strugnell notes 
that the quite substantial fines imposed on the employees appears to 
have little effect and assumes that the money made by these men is 
such that they will not be deterred by fines. The fact that direct 
proceedings against them have now been frowned upon, will, he 
suggests, allow them to consider themselves in an even safer position. 

Mr. Strugnell has found the general public to be keener than ever 
before in his administrative career in ensuring that they are fairly treated 
in their purchases and remarks that a statement or claim is no longer 
accepted without question simply because it is printed on a container 
or in an advertisement. He sums up this change of outlook and 
attitude as “‘ education’, partly the result of talks given by members 
of the department and visits to the department by members of the 
public, and partly as a result of the work of associations formed to 
protect the public and the fair and fearless comment made in their 
publications. 


THE BOARD OF CONTROL 


The annual report of the Board of Control for 1958 refers briefly 
to the condition of mental hospitals and other institutional accom- 
modation for the mentally ill (not the mentally defective) and to the 
care of such patients. Since the Minister of Health became 
responsible for providing and maintaining mental hospitals and 
hospitals for the mentally defective under the National Health 
Service Act, 1946, the annual report of the Ministry has included 
sections on mental health and statistics relating both to mental 
illness and to mental deficiency. The report of the board shows 
that during the year there was a continuance of the encouraging 
trends which have been apparent for some considerable time. It 
is suggested that the most important is the diminishing extent to 
which it is necessary to use the compulsory powers available under 
the Lunacy and Mental Treatment Acts. This is shown partly by 
the steady increase in the number and proportion of voluntary 
admissions (now accounting for 85 per cent. of all admissions— 
the highest figure yet recorded) and partly by the continuing 
removal of beds from the ambit of the Acts in order that patients 
may be admitted to them without formalities of any kind. Also 
significant is the fact that, though the number of admissions con- 
tinues to increase, the number of patients in hospital at any one 
time is now steadily declining. This suggests that more effective 
methods of treatment are enabling hospital accommodation to be 
used more efficiently and are reducing the average length of stay 
in hospital. It is satisfactory that these trends should continue, 
not only because they are desirable in themselves, but also because 
they should help to ensure the practical success of the Mental 
Health Act when it comes into full operation. 

On December 31, 1958, there were 140,525 patients under care 
under the provisions of the Lunacy and Mental Treatment Acts. 
Although for various reasons there were 3,229 fewer beds in use 
than in 1957, overcrowding decreased by 1,470 but still amounted to 
12,932 beds. Admissions were 91,558 compared with 88,943 in 
1957 and 55,856 in 1950. 

When the Mental Health Act takes full effect the Board of 
Control after being in existence for over 100 years, will be dissolved. 
Those holding office under the board as members or inspectors 
will become officers of the Ministry of Health. The board was, in 








VOL. 


fact, shorn of most of its responsibilities when the National Health 
Service Act came into operation. The Ministry of Health then took 
over its functions as the central department responsible for the 
general supervision of the mental health services as distinct from 
the procedures applied to individual patients. Continuity in 
administration was preserved by the people who had previously 
exercised these responsibilities as members or staff of the board 
continuing to carry them out as officers of the Ministry, and at the 
same time continuing in their former capacities to carry out the 
functions still vested in the board. Since that time the main 
functions of the board have been concerned with preserving the 
liberty of the subject and the procedures applied to individual 
patients. The board has to be satisfied that patients are properly 
detained. 

Clearly the continued visiting and inspection of mental hospitals 
by legal, medical and lay members of the board on behalf of 
the Minister has been valuable. Their independent reports have 
sometimes focussed attention on some particular aspect of admin- 
istration or have afforded an opportunity to bring to the notice 
of a wider public certain new aspects or improvements which 
have been achieved. For instance, reference was made in a recent 
issue of The Yorkshire Post to a report made by commissioners 
of the board following an inspection on behalf of the Ministry, of 
the De la Pole mental hospital, near Hull. The report commended 
the efforts made not only to employ and occupy the patients 
usefully and therapeutically but also to organize a considerable 
amount of outside daily employment for a number of the male 
patients. The general public often have a very wrong idea of 
the conditions in mental hospitals. A report such as this in a 
provincial newspaper is valuable as showing how every avenue is 
explored by the hospital authorities with the object of making 
further advancements in a number of directions, including the 
rehabilitation and after-care of the chronic patient. One outstand- 
ing factor commented upon was the general contentedness of the 
patients who, states the report, were obviously appreciative of the 
care, treatment and freedom accorded to them. 

Some of the witnesses before the Royal Commission thought it 
was important that the staff of the hospitals and their committees 
should retain the opportunities they have enjoyed for intimate and 
friendly consultation with officers of a central department with a 
wide knowledge of the mental health service in all parts of the 
country. Some of them urged, therefore, that the Board of Control 
should be retained. But the Royal Commission thought it was a 
misconception to suppose that the retention of a body of commis- 
sioners working independently of the Ministry was the best way 
of achieving these objects. It was anticipated, however, that the 
Ministry would, as a matter of internal administration, differen- 
tiate its functions of inspection from its functions of administra- 
tion and make the two sufficiently independent of each other to 
ensure that the Minister was fully advised from both these some- 
what different points of view. Obviously the Ministry will find it 
necessary and desirable to continue the arrangement for hospitals 
to be inspected by knowledgeable inspectors but it is to be hoped 
that, as in the past, their reports will be available not only to the 
hospital bodies concerned but also for the information of the 
general public through the press. It would be a great pity if the 
dissolution of the board resulted in the making of confidential re- 
ports which were not so available. 


BEDFORDSHIRE WEIGHTS AND MEASURES DEPARTMENT 


Complaints about the failure to promote legislation to revise and 
extend the law relating to weights and measures are found in many 
annual reports of inspectors. Mr. E. K. Udy, chief inspector for the 
Bedfordshire county council, refers to it in his report for the year 
ended March 31 and adds that in the past some local authorities have, 
in fact, incorporated provisions in local private Acts which have 
extended some provisions of the present Weights and Measures Acts 
(such as controlling the sale of wood logs), but during the past year 
the Government have refused to pass legislation of this nature in two 
local Acts, on the grounds that such matters should be dealt with on 
a national basis. In default of legislation, good work is being done by 
the Consumer Advisory Council which is part of the British Standards 
Institution and the Consumers’ Association. 

An increase of staff has enabled the department to work to a greater 
degree of efficiency. The value of the protection afforded to the 
public cannot be assessed solely by the number of prosecutions, says 
Mr. Udy, but rather by ensuring that offences are not committed 
it is pleasing to be able to record that in relatively few instances have 
legal proceedings been found necessary. 

Appliances which the inspectors have to test become more and more 
complicated. As this report states, in some cases over a week can be 
spent on a single inspection, such as visits to factory premises where 
a large number of complicated weighing machines are found. 
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CXXIII 


An increasing number of requests have been received from pur- 
chasers for coal to be re-weighed in coal barns or bunkers subsequent 
to delivery but in only one instance was a complaint justified. While 
the department is always anxious to help in this matter the charging 
of a fee may have to be considered in respect of re-weighings, other 
than a first request, carried out at the purchaser’s premises where no 
discrepancies are disclosed. In some parts of the county coal is 
now being sold in a number of shops pre-packed in non-returnable 
containers resembling cement bags. Many people who have limited 
storage space are glad to be able to purchase such quantities as 56 /bs. 
in this way. é 
Once again we read that where petrol pumps are found to be in- 
accurate the error is almost always in favour of the purchaser. 
Dealing with sand and ballast Mr. Udy writes: “* Much time has 
been spent in checking loads of sand and ballast both in course of 
delivery to purchasers and on delivery at building sites. A consider- 
able amount of time has also been spent in checking deliveries of 
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ballast, etc., used in the construction of the new London-Yorkshire 
Motorway. Vast quantities of this material have been moved, and 
it is pleasing to be able to report that in spite of the size of the project, 
no serious irregularities have been disclosed.” 

Now that there is such a considerable trade in frozen foods which 
are now sold in most food shops, it is interesting to note that the 
Institute of Weights and Measures Administration with the co-opera- 
tion of the trade, is at present carrying out investigations in different 
parts of the country both on retail and wholesale premises, as to the 
loss of weight in frozen foods during storage. 

The decision that a “* mobile shop ” does not have to comply with 
the provisions of the Shops Act about Sunday closing is the subject 
of comment. Mr. Udy says: “ It will be most difficult in future to 
persuade a trader that he must close his shop on a Sunday 
when a mobile shop (which are greatly increasing in numbers) 
can be permitted to operate on his doorstep with complete 
immunity.” 


REVIEWS 


The Law of Torts. By Harry Street. London: Butterworth & 
Co. (Publishers) Ltd. Price £2 15s. 


While legislation is more common than it was, say, in the 19th 
century as a means of developing the law of torts, it remains true 
that this is a branch of law which depends peculiarly upon the 
development of thought upon the bench. It follows that until a 
particular problem has been settled by the House of Lords it is 
always open to the textbook writer to suggest, and it is open to 
counsel to argue, that previous decisions are wrong or are not in 
accordance with the needs of the present day. Even after the 
House of Lords has dealt with a point it is still practicable to 
argue that a distinction should be drawn. Hence perhaps the 
reason why the law of torts must always have a special attraction 
for the writers of textbooks, and, also, of philosophical articles in 
learned magazines. It is, however, fair to say that the learned 
author of the book before us is not primarily concerned with 
subtleties of this sort. He has set out to produce a book for students, 
in the light of his own experience as professor of public law and 
common law in the University of Manchester, after discussion with 
other teachers of the subject. This approach has led to a treatment 
rather different from that in some of the existing major works, 
where treatment of specific torts is postponed to discussion of 
general principles. Professor Street makes it clear on an early 
page that the law of torts is simply the law of those injuries for 
which the law has decided to give a remedy in damages against 
another person. There is no necessary completeness or indeed 
logic about the distinction between one injury and another, and 
it is therefore a branch of law which depends entirely upon under- 
standing of the cases. This is not to say that there can be no 
development, and indeed Professor Street makes it clear on almost 
every page that the law does move, the Judges passing from one 
precedent to another in deciding whether damages can or cannot 
be given. The book will be most useful to teachers of law and to 
students preparing for final examinations; this general commenda- 
tion applies to it as a whole. From our particular point of view 
we have found it most helpful in dealing with the question of 
arrest, and of defences to an allegation of wrongful arrest—a topic 
which is peculiarly important to police and some other persons 
such as shopkeepers and restaurant keepers who may think there 
is reason to detain a customer. It is also appropriate, at the present 
day, that special attention should be given to what may broadly 
be called economic torts and, here again, we have been interested 
to find valuable treatment of the duty of care owed by employers 
to workmen, which at common law still exists, notwithstanding the 
additions to the common law which have been made by statute. 
Altogether this is a most valuable book at a comparatively modest 
price, which can be recommended to both teachers and prac- 
titioners. 


Taxation Key to Income Tax and Surtax. Edited by Percy F. 
om. London: Taxation Publishing Company, Ltd. Price 


This is the Finance Act edition of an annual publication which 
regularly appears in two versions, the first giving the proposals for 
the Budget and the second the effect of those proposals when 
embodied in the Finance Act. The appearance of a 48th edition 
gives sufficient proof that it is useful to those for whom it is 
intended. It gives the provisions of the annual Finance Act, 
together with a mass of related information. This is arranged 


under convenient headings and in compendious form, so that 
users of the book can find what they want quickly. As well as 
information directly relating to taxation in the United Kingdom, 
there is (as usual) information about the Republic of Ireland and 
about double taxation in all parts of the Commonwealth. For 
the office staffs of local authorities, as weil as for solicitors and 
ee in private practice, the work will be of continuing 
value. 


County Court Notebook. By Erskine Pollock. Price 2s. 6d. 

County Court Fees. Price 4s. 

Reminders on County Court Costs. London: Solicitors’ Law 
Stationery Society, Ltd. Price 2s. 

These three publications can conveniently be mentioned together. 
The first is a pocket size book in paper covers of some 20 pages, 
with blank pages for notes. It is designed to give the practitioner 
in handy form the — court fees, with information about the 
service of summonses and enforcement of judgments in the county 
court. The two tables belong to the Oyez Series and are revised 
as at September and October, 1959, to give effect to the changes 
brought about by the County Courts Act, 1959; the County Court 
(Amendment) Rules, 1959, and the County Court Fees Order, 1959. 


Questions and Anwers on Civil Procedure. By Michael Fauvelle. 
London: Sweet & Maxwell, Ltd. Price 7s. 6d. 


This is a handy book of pocket size for students. It is one of a 
series on many subjects issued by Messrs. Sweet & Maxwell, and is 
designed fo keep the student alert to various problems of civic 
procedure. It is cross referred to Odgers on Pleadings and Practice, 
but for ordinary purposes is self-contained. It indicates in the form 
of question and answer the ordinary things which the practising 
junior must bear in mind, in advising upon papers for different 
divisions of the High Court, and in dealing with procedural prob- 
lems which may arise in court. It is inexpensive, and can be 
recommended to those preparing for the final examination in either 
branch of the profession, and also to the junior in practice. 


The Licensing Guide. By Michael Underhill. London: Solicitors’ 
Law Stationery Society, Ltd. Price 6s. 6d. 

This is another of the little books in the series entitled Oyez 
Practice Notes. It gives an outline of the law and practice con- 
cerning liquor licences and some related matters, such as licences 
for billiards and for music and dancing. In less than 50 pages it 
gives the solicitor or company secretary concerned in such matters 
all the information he requires for every day purposes, and then, 
very properly, refers him to Paterson for fuller information. The 
book has run through several editions and a new feature for the 
present edition, which is completely up-to-date, is an appendix 
upon preparing an application for a new licence. 


Elements of English Law. By W. M. Geldart; revised by Sir 
William Holdsworth and H. G. Hanbury. Oxford University 
Press. Price 7s. 6d. 


It is close on 50 years since the late Professor Geldart wrote the 
first edition of this little book. The present edition, issued by the 
Oxford University Press in the Home University Library, is the 
sixth. Two intervening editions had been added by Sir William 
Holdsworth, who took it over in 1929 after Professor Geldart’s 
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death, and who in turn has died. The fourth, fifth, and sixth 
editions have been carried through by Dr. Hanbury. Notwith- 
standing these changes, and the fact that many of the illustrations 
of principle have had to be altered or revised by reason of changes 
in the law, it is interesting to find that the introductory chapter is 
much as Professor Geldart left it. It is essentially a book upon 
foundations beginning with the distinction between statute law and 
common law; proceeding to other distinctions between one legal 
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concept and another, and, in relation to each of them, explaining 
how the lawyer thinks onward from fundamentals. Even the 
seasoned lawyer will find it worth looking into, as a contribution 
towards clearing his ideas. It is invaluable for the student, and can 
be recommended to the upper forms of schools and to university 
students in other faculties than law. Even members of the general 
public would find it worth obtaining and keeping hardy for 


perusal. 


THE WEEK IN PARLIAMENT 


By J. W. Murray, Our Lobby Correspondent 


Mr. Malone’s Resignation 


Mr. Marcus Lipton (Brixton) asked the Attorney-General in the 
Commons what reasons were given by Mr. Herbert Malone, Q.C., 
on resigning his appointment as metropolitan magistrate. 

The Attorney-General replied that when Mr. Malone tendered 
his resignation, he asked that it should be announced that he had 
resigned owing to eye trouble. 

Mr. Lipton then asked whether the Attorney-General had seen 
the recent statement published by Mr. Malone to the effect that 
he was instructed not to cross-examine police witnesses and not 
to criticise trade unions. Was any mention of that made by Mr. 
Malone prior to his resignation ? 

The Attorney-General replied that he had seen recent letters 
published by the Press signed by Mr. Malone. When Mr. Malone 
resigned, he gave no reasons for his resignation. 

Mr. Lipton: “The Attorney-General has not answered my 
supplementary question. Was he given those instructions ?” 

ere was no reply. 


Motion on Mr. Hackett 

Mr. Lipton asked the Leader of the House if he would find time 
to discuss his Motion calling for the removal of a magistrate of the 
Wokingham bench. He pointed out that, in accordance with con- 
vention, when a removal from a judicial post was moved there 
was usually time to debate such a Motion. 

The Leader of the House, Mr. R. A. Butler, replied that he 
would examine the Motion. 


Motion on Mr. Justice Stable 

A group of M.P.s, headed by Mr. R. M._ Bell (Buckinghamshire, 
S.), have tabled an amendment to Mr. Craddock’s Motion criticis- 
ing Mr. Justice Stable. The amendment declares that “unless a 
motion explicitly asks for the removal from office of the person 
concerned, the assessment and correction of errors committed by 
Judges in the course of judicial proceedings is better left to courts 
of appeal.” 

Asked for time to debate these Motions in the Commons, Mr. 
Butler said he was informed that one of the convicted men in the 
case was almost certain to appeal to the Court of Criminal Appeal. 

In the circumstances, he thought they should not pursue the 
matter for the time being. 


Telephone Tapping 


When the question of the interception of a telephone conver- 
sation was raised in the Commons, Mr. Butler made a statement 
on the subject. 

He said that he did not authorize the police to listen to that 
conversation or to transmit a record of it to the General Medical 
Council. He understood that the police listened on a private 
extension of a telephone with the consent of the subscriber in the 
course of criminal investigations made at the request of the deputy 
coroner. That did not require any authority from him and he was 
informed that no infringement of the law was involved. The 
solicitor to the General Medical Council learned of the existence 
of a record of the conversation from the subscriber concerned and 
subpoenaed the police to produce it. When the subpoena was 
received he was consulted on the question whether privilege should 
be claimed and he accepted the advice given him that that would 
not be right. The House would know that in general the privacy 
of telephone calls was safeguarded by the Post Office Act, 1953, 
and the Telegraph Act, 1869. Secret interception of a call on the 
public telephone system was practised only on public grounds on 
the personal authority of the Secretary of State. On that occasion, 
the police listened in only with the consent of the party concerned. 
He understood that that procedure was, as it should be, quite 
exceptional. It was undertaken in that case because of the special 





nature of the criminal investigations. That was an entirely differ- 
ent matter from the secret interception with which the Committee 
of Privy Councillors was concerned. He could assure the House 
that the Government would continue to see that in all areas the 
practice based on the recommendations of the Committee was 
followed. 

In reply to supplementary questions, he said that there could be 
no question of interception on the public telephone system without 
the authority of the Secretary of State. It was, however, almost 
impossible for him or any other Minister to prevent a subscriber 
from giving permission to somebody to listen on his extension. 
In the case of the police, there had to be on occasion instances in 
which criminal investigations were involved. It was nothing to do 
with the disciplinary committee of the General Medical Council, 
but was concerned with a criminal investigation asked for by the 
deputy coroner. He did not think that that should be a general 

ractice. From the inquiries he had been able to make, he was 
informed that it was very rare. After that exchange, he would 
make further inquiries. He did not think it was something which 
should be generally done, but he could not absolutely guarantee 
that it would not happen on certain occasions. When a 
gave permission for a private extension, hired from the telephone 
system to be used by another person, he did not think it was 
easy for a Minister to intervene. 


CONFERENCES, MEETINGS, ETC. 


THE FAMILY DOCTOR AND THE HEALTH SERVICE 


In the absence of the Minister of Health the annual conference 
of the Executive Councils’ Association was addressed by Mr. J. P. 
Dodds, afi under secretary of the Ministry. He dealt with various 
aspects of developments in the health field and especially with the 
réle of the family doctor. For instance, he said the community 
care of mentally disordered persons, which would be an essential 
part of the new mental health service, while placing obligations on 
relatives, friends and neighbours of the patient, also placed very 
special responsibilities on the family doctor. On him fell general 
medical supervision. But he had the support of the hospital and 
consultant services for specialist advice and could look for help 
also to the local authority health visitors and mental welfare officers. 
This meant that he needed to keep himself fully informed of the 
services available and to see that they were used appropriately. 
The Mental Health Act was also likely to give general practitioners 
increased responsibility for operating the procedures which safe- 
guarded patients and the public when powers of compulsion had 
to be used. In many cases it would be the family doctor who 
would give one of the recommendations required before a patient 
might be compulsorily admitted to hospital or guardianship. Family 
doctors already deal with a great deal of mental ill-health and make 
an immense contribution towards its alleviation, especially through 
prompt recognition of its early stages. 

Turning to the réle of the family doctor in regard to other aspects 
of the local health services, Mr. Dodds mentioned the Cranbrook 
report on the maternity services and said it was hoped that general 
practitioners who provide maternity services would play a full part 
in both the local maternity liaison committees with a professional 
membership which would seek to ensure that the local arrange 
ments for maternity care were used to the best advantage. On 
district nursing, Mr. Dodds said the district nurse was the ally 
and professional colleague of the family doctor. The standard 
and success of the treatment given depended greatly on the doctor 
always keeping the home nurse fully informed about the patients 
diagnosis and progress. Finally on the recommendations of the 
Younghusband report he stressed the need for the family doctor 
to make use of the experience of a local authority social worker, 
especially when more of them became available, in helping him to 
do the best he could for patients with special social difficulties. 
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CXXIIl 


A curious point of law is decided in the case of Wiltshire 
y. Fell (The Times, November 17), in the Court of Appeal. 


Some of the rare circumstances in which a person may still 
be sentenced to imprisonment for debt are those referred to 
in the Debtors Act, 1869. That Act was primarily intended 
“for the abolition of imprisonment for debt, for the punish- 
ment of fraudulent debtors, and for other purposes ” ; the old 
procedure, under which imprisonment might operate as satis- 
faction or extinguishment of any debt, was thereby abolished. 
But there was an exception under s. 5, which provides that a 
Judge may commit to prison (for a term not exceeding six 
weeks, or until payment of the sum due) any person who 
makes default in payment of any debt, or instalment of any 
debt, due in pursuance of any order or judgment of a com- 
petent court—if it is proved to the satisfaction of the court 
that the defaulting debtor has, or has had since the date of 
the order or judgment, the means to satisfy the debt. 


In this case the creditor had, in February, 1955, obtained 
judgment in the Devizes county court, against the debtor, for 
some £26, and the judgment debt was adjudged to be payable 
by instalments of 2s. 6d. per week. The debtor got into 
arrears; a committal order was made against him, but was 
suspended for seven days so long as he paid 2s. 6d. a week. 
He still failed to comply; and on March 25, 1959, a com- 
mittal warrant was issued. On April 14, 1959, the debtor 
asked the creditor to stay the effect of the warrant on pay- 
ment of 5s. a week, stating that he had paid the bailiff 10s. 
On July 13, 1959, the case came again before the county 
court Judge, who took the view that the debtor was. genuinely 
unable to pay, and he revoked the committal order. From 
that revocation the judgment creditor appealed. 


In the Court of Appeal, Hodson, L.J., traced the history 
of the remely and purpose of the Act of 1869. The power 
of committal conferred by s. 5 did not, in hir lordship’s 
Opinion, include a power to revoke such an order ; there were 
no words in the section, or elsewhere in the Act, enabling 
any Judge to revoke a committal order which he had made; 
though that did not take away the power to vary the effect 
of the order or suspend its operation. The appeal was there- 
fore allowed in so far as the order of July 13, 1959, pur- 
ported to revoke the order for committal. 


Thus it seems that, in circumstances involving misconduct 
on the part of the judgment debtor (see, for example, the 
concluding words of para. 2, supra) there is an element of 
contempt arising from wilful disobedience to the court’s order 
—a quasi-criminal offence, punishable by the court’s penal 
or disciplinary jurisdiction. (Such was the opinion of Lindley, 
LJ., in Seaward v. Paterson [1897] 1 Ch. 543.) Notwith- 
standing that explanation, the power to commit to prison for 
what is, in fact, non-payment of a debt still appears anoma- 
lous, having regard to the preamble (quoted above) to the 
Act of 1869. And, apart from the procedure under s. 5 
(dealt with in Wiltshire v. Fell), there are six conditions, 
enumerated under s. 4, in which (in theory) there might 
issue the writ capias ad satisfaciendum (known colloquially 
as ca. sa.)}—though in practice it has fallen into disuse, its 
place being taken by the writ of attachment or the order for 
committal, supra. 


Prior to the Act of 1869 it was not necessary for the 
judgment creditor to prove any contumacious refusal, on the 
part of the judgment debtor, to pay what had been ordered. 
A historic instance of imprisonment for debt occurred early 


DEBTORS’ PRISON 
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in the reign of Queen Anne, when the Russian Ambassador 
at the Court of St. James was arrested and detained in 


custody for a trifling debt to a British tradesman. There- 
upon, it is said, the Tsar Peter the Great threatened dire 
reprisals upon British subjects in Russian territory—a threat 
which fluttered the dovecotes not only in the law courts but 
also in Parliament. Writers of authority have always recog- 
nized the privileges accorded to ambassadors, and other 
persons of diplomatic status, from Homeric times; and the 
immunity of such persons from legal process had long been 
regarded in this country as one of the rules of international 
comity, and (as such) part of the common law. Nevertheless, 
it was thought well on that occasion to place the matter 
beyond all doubt by the passage into law of the Diplo- 
matic Privileges Act, 1708, which provided in set terms that 
officials of diplomatic status enjoyed and had always enjoyed 
complete immunity from all suits and processes, and pre- 
scribed appropriate penalties against all persons, their attor- 
neys and solicitors, who might take any proceedings in 
contravention of the Act. We are not told whether the 
Russian Ambassador paid his debt, or whether, persisting in 
obstinate refusal, he was declared persona non grata and 
returned to Peter’s tender mercies. 

Outside the diplomatic sphere, the personal sufferings and 
tragedies associated with the institution of imprisonment for 
debt were described by many writers; by none more 
eloquently than Charles Dickens. Pickwick Papers (1837) 
contains a humorous description of the service, by the 
sheriff’s officer of the Court of Common Pleas, of the warrant 
of execution issued as a result of Mr. Pickwick’s refusal to 
pay the damages and costs awarded by the Court against 
him at the suit of Mrs. Bardell, for breach of promise of 
marriage. The defendant was lodged in the Fleet Prison “ to 
be there detained until the amount of the said damages and 
costs was fully paid and satisfied.” Once he takes us inside 
the Fleet, Dickens drops some of his lightheartedness and 
becomes the social reformer, giving his readers an insight into 
the sordid hopelessness of the prisoners’ lives. He returned 
to the subject 20 years later, in Little Dorrit (1857), the early 
events of which take place in the Marshalsea Prison—* a few _ 
doors short of the Church of St. George, in the borough of 
Southwark, on the left-hand side of the way going southward.” 
The Marshalsea Prison had existed as early as the reign of 
Edward II; in 1842 it had been consolidated with the Fleet, 
and was then officially described as “a prison for debtors and 
for persons charged with contempt of Her Maiesty’s Courts of 
the Marshalsea, of the Queen’s Palace at Westminster and the 
High Court of Admiralty.” It had been abolished in 1849, 
“and the world” (in Dickens’s words) “is none the worse 
without it.” Thither was conveyed the “very amicable and 
very helpless middle-aged gentleman,” Mr. Dorrit, “a shy, 
retiring man”; there his wife, visiting him in confinement, 
brought Little Dorrit into the world and died soon after. 
Mr. Dorrit, from the inordinate length of his incarceration, 
became known as “the father of the Marshalsea”; the 
whole book is in a far more tragic vein than any part of 
Pickwick. It is good to recall that some, at least, of the 
remaining rigours of the law were relaxed as a result of the 
scenes described in those affecting pages. A.LP. 


NOW TURN TO PAGE 1 


It shall be conclusively presumed that no child under the age 
of eight years can be guilty of any offence. (Children and Young 
Persons Act, 1933, s. 50.) 














1.—Byelaws—Dog depositing excrement—Public place other than 
footpath. 

My council is responsible for the maintenance and repair of a 
closed churchyard under s. 269 of the Local Government Act, 
1933. The churchyard has two public footpaths running through 
it; the memorials have been removed to the boundary walls and the 
land kept in mown condition. A nuisance has been caused by dogs 
fouling the mown grass. I give an extract from a county council 
byelaw for good rule and government in force in the urban district: 

“No person being in charge of a dog shall allow the dog to 
foul the footway of any street or public place by depositing its 
excrement thereon.” 

Your opinion would be appreciated as to whether the byelaw 
applies only to the footpath in the churchyard, or to the footpath 
and the mown area, i.e. the whole of the churchyard. 

BESOCA. 
Answer. 
In our opinion, only to the footpath. 


2.—Highways Act, 1959, s. 210—Contribution by street works 
authority to expenses of street works. 

Subsection (2) of this section empowers a street works authority 
at any time to resolve to bear the whole or portion of the expenses 
of any street works in their area, being expenses which would 
otherwise be apportioned on, or to the owner of, any premises of 
which only the rear or a flank fronts the street. The Act does not 
become operative until January 1, 1960, and I should be glad to 
have your valued opinion as to whether the subsection may be 
operated retrospectively, i.e., in respect of street works for which 
the final apportionment has already been made. The subsection 
provides that the authority may at any time pass an appropriate 
resolution and proceeds to state that such resolution is to be in 
respect of expenses which would otherwise be apportioned on the 
owner. This wording apparently implies that the resolution must 
be passed at least concurrently with, if not before, the resolution 
approving the provisional apportionment of expenses. Had this 
implication not been intended, it would have been easy for the 
draftsrman to have used more appropriate wording, e.g., “ expenses 
which would otherwise be payable by ” the owner. 

P. Micny Bu. 


Answer. 
We agree that by the terms of the section the resolution cannot 
be passed after the making of the provisional apportionment. 


3.—Highways Act, 1959—Powers of arrest by police. 

Section 121 of the Highways Act, 1959, gives a police officer 
power of arrest in respect of wilful obstructions along a highway. 
The same Act also deletes parts of s. 72 and s. 78 of the Highway 
Act, 1835, together with the whole of s. 79. Am I right in assum- 
ing that the power of arrest by other persons no longer exists, but 
that the power of arrest to police officers under ss. 72 and 78 is 
still valid in addition to the previous mentioned power of arrest 
under s. 121 of the new Act ? 

BOSAN. 
Answer. 

Section 72 of the Act of 1835 does not contain any power of 
arrest, though s. 79 was available where the offender’s names was 
not known. What little will be left of s. 72 does not for the most 
part fall within the scope of the new s. 121. Section 78 gives-a 
power of arrest to various persons, including constables, though 
constables are not mentioned in the section. As its own power of 
arrest has gone, and most of the offences here, as under s. 72, will 
in future be outside the scope of s. 121, the police will have 
smaller power than under the old law. 


4.—Justices’ Clerks—Postal charges—Refusing to accept letters 
— are not properly stamped and on which a surcharge is 
made. 

Letters to this justices’ clerk’s office are not infrequently received 
with no stamps affixed to the envelopes, on which sometimes the 
letters O.H.M.S. are written. 

In one case a motorist offender has clearly intentionally addressed 
to me envelopes relating to his conviction and sentence without 
prepaying postage and I fully expect that a notice of appeal will 
arrive contained in an unstamped envelope. 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, DECEMBER 12, 1959 


PRACTICAL POINTS 


for consideration should be addressed to “ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
a een aly One en ee ee The name and address of the subscriber 
communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate, 








VOL. 


Am I as clerk to the justices entitled to refuse to accept and 
pay double postage on such envelopes? 

In other cases such unstamped envelopes when opened are found 
to contain Form No. 285 pleading guilty in writing under the 
provisions of the Magistrates’ Courts Act, 1957. One cannot, of 
course, tell what the contents of the envelopes are until they are 
opened and then they cannot be returned to the Post Offic. 

What course do you advise should be taken in such 
circumstances? 

Tsora. 


We do not think that a lek i is ‘obliged to accept letters if they 
are not properly stamped and he is thereby required to pay the 
postage and any excess charge. Whether it is wise, in practice, to 
refuse to accept them is a matter of opinion. As our correspon- 
dent points out it is impossible to tell, without accepting and open- 
ing the letter, what is in it and more inconvenience (to the court 
and to other persons) may be caused by refusing it than is warranted 
by the amount of postal charges involved. 


5.—Landlord and Tenant—Lessee leaves premises and sub-lessee 
remains—Arrears of rent. 

Miss R, a tenant of a council house, was removed to a mental 
hospital in 1956, and since that date her brother W and his wife 
have continued to live in the house. During the three years since 
the rent has been paid, though often in arrear, presumably by 

pe July of this year arrears of rent had accrued and the 
council served Miss R with notice to quit the house. The house 
was vacated before expiry of the notice to quit and the council 
resumed possession. I should say that a letter dated July 18 from 
W contained an undertaking to pay the arrears in full at the end 
of July, but this promise was not kept. 

At the date the notice to quit expired the arrears of rent amoun- 
ted to £16 1s. and in view of Miss R’s inability to pay the arrears, 
coupled with the fact of her detention in a mental hospital, I 
should appreciate your opinion as to whether any action can be 
taken against W to recover the amount due to the council. 

CLOTARA. 
Answer. 

As we understand the facts W had been a sub-tenant, lodger, 
or licensee before 1956, and had no contractual relation with the 
council before or since that year. After R’s removal, R was still the 
tenant and W’s position was not changed. The council cannot 
recover the arrears from him. 


6.—Landlord and Tenant—Long leaseholds—A pplication of Rent 
Acts—Possession on expiry. 

In 1955 the council bought the freehold of a terrace of eight old 
cottages under the Housing Act, 1936, for ultimate re-housing of the 
occupiers and the probable re-development of the site. The co 
are held by lessees of the vendors under 99 year leases that expire 
next year. In four cases the lessees have sub-let. 

1. Are any of the occupiers protected under the Landlord and 
Tenant Act, 1954? 

2. Will the position be different when the leases expire? 

3. What procedure would be necessary for the council to obtain 
possession before or after the leases expire? 

4. Does s. 33 of the Housing Repairs and Rents Act, 1954, apply? 

PEOPUR 


Answer. 

Hy > in our opinion, but see three below. 

3. We are not told what are the rents, but prima facie the tenants 
will be protected under the Rent Acts, by virtue of s. 2 of the Act of 
1954, as amended by sch. 6, para. 15 (2), of the Rent Act, 1957. The 
best course will be to purchase the interest of the tenants before the 
leases expire, and — — leases expire proceedings for recovery of 
—— may be tak 

. Yes. 


7.—Landlord and Tenant—Renewal of lease. 

A local authority is the lessee under a ground lease for a term 
of 99 years. A dwelling house has been built upon the land and 
is occupied by an employee of the authority, on the basis that he 
will quit the dwelling either on retirement or on ceasing to be 
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employed by the authority. Can the local authority in such cir- 
cumstances require the granting of a new lease on the expiration of 
the terms of 99 years. 
P. BUSKIR. 
Answer. 


No, in our opinion. No statutory provision gives a right of 

renewal on the facts. The premises are not occupied for the pur- 

of carrying on a business and are not part of the business 
premises of the local authority occupied by an employee. 


§—Legal Proceedings—Authority to sue. 

From time to time it is necessary for my council to sue for 
damages in the county court, and up to now I have always been 
able to produce a resolution authorizing specifically the institution 
of the proceedings in hand. It is now proposed that a general 
authority should be given, but I wish to be sure of the efficacy 
and propriety of such a measure. I appreciate that the council as 
a body corporate can be a party to county court proceedings, but 
[am wondering whether a general resolution would be accepted in 
years to come as evidence of operative instructions to myself, as 
a solicitor, to represent the council. Might it not be doubted 
whether a litigant has in fact signified his wish to invoke the 
assistance of the court when, at the time of giving instructions, 
not only were the facts of the particular case unknown but the 
occasion for the litigation had not even arisen ? 

DURANA. 
Answer. 

We think specific authority should be given in each case, in the 
absence of such power as is given to the council by s. 277 of the 
Local Government Act, 1933. 


9—Mental Deficiency Act, 1913—Mental 
person in need of care or protection. 

A young person is found by the court to be in need of care or 

protection under s. 61 (1) (a) of the Children and Young Persons 
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Act, 1933, as being a young person who, having a parent not 
exercising proper care and guardianship, is beyond control. Evi- 
dence is given that the young person is a mental defective and the 
court wish to deal with him under s. 8 of the Mental Deficiency 
Act, 1913, by making an order that he be sent to an institution or 
if there is no vacancy by directing that a petition be presented. 
The reference in s. 8 of the Mental Deficiency Act, 1913, is to a 
child brought before a court under s. 58 of the Children Act, 1908. 
Section 108 (5) of the Children and Young Persons Act, 1933, 
enacts that “ references in any Act to any enactment repealed and 
re-enacted with or without modifications by this Act shall be con- 
strued as including references to the corresponding provision of 
this Act.” Section 58 of the Children Act, 1908, did not contain 
a provision corresponding exactly to that under which the boy in 
this case has been found to be in need of care or protection, the 
nearest corresponding provision in the 1908 Act appearing to be 
s. 58 (1) (6). Do you agree that s. 61 (1) (a) of the 1933 Act is a 
re-enactment with modifications of part of s. 58 of the Children 
and Young Persons Act, 1933, and that the court could make an 
order under s. 8 of the Mental Deficiency Act, 1913 ? A further 
point appears to be that the reference in s. 8 is to a child. I have 
noted your answer to P.P. 11 at 115 J.P.N. 221, that by 
virtue of s. 108 (3) of the Children and Young Persons Act, 1933, 
a young person in need of care or protection can be dealt with 
under s. 8 but in a Home Office Circular dated September 1, 
1942, on Mentally Deficient Children and Young Persons, ref. 
254 666/37, the contrary view is expressed. I should be obliged 
if you would kindly inform me whether you are are still of the 
opinion previously expressed at 115 J.P.N. 221. 
RESTON. 
Answer. 

In the absence of a decision to the contrary we adhere to the 
opinion expressed in 115 J.P.N. 221. 

The point will be beyond doubt when s. 61 of the Mental Health 
Act, 1959, is brought into force, since that section refers to a 
child or young person. 
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frontage of 


10.—Private Street Works—Apportionment upon 
cross-street. 

1. The council Propose to make up a street under the Private 

Street Works Act, 1892, 

provisional apportionment. 


and objections have been lodged to the 
The street is met on the south side at 
right angles by a cross-street, the soil of which is owned by A, 
an estate developer. This cross-street has been made up by A by 
arrangement with the council, and a written agreement between A 
and the council is in existence, made in 1956, which recites that A 
has dedicated the land forming the cross-street to the public 
as a highway for all purposes, but that the same is not maintainable 
or repairable by the inhabitants at large. The agreement provides 
for the making up of the street by A to the satisfaction of the 
borough surveyor and, after this has been done and A has 
maintained the road for a further 12 months, for the borough sur- 
veyor to issue a certificate, whereupon the corporation will “ give 
the necessary notice and issue a formal declaration and do such 
other acts and things as may be required to provide that the 
street and the verge shall become a highway repairable by the 
inhabitants at large.” 

The cross-street has been made up, but it is not at present known 
whether the borough surveyor has so certified and whether the 
corporation has taken the subsequent action referred to above. 

2. The frontage of the cross-street to the road to be made up has 
been shown on the provisional apportionment but no charge in 
respect of the expenses of making up has been apportioned thereto. 
Although A is shown as the owner of the frontage of the cross- 
street in the provisional apportionment, the council contend that 
the frontage is extra commercium and is not chargeable. This 
contention is based on the ground that the land forming the front- 
age has no owner as defined by s. 4 of the Public Health Act, 1875. 
The council contend, by virtue of the agreement, that the cross- 
road has been irrecoverably dedicated to the public. 

The solicitor for the objectors contends that, even if there is 
no owner who can be charged, the court can amend the apportion- 
ment so as to charge an amount in respect of the frontage of the 
cross-road. The objectors’ solicitor further contends that if this 
frontage is extra commercium the charge must be borne by the 
council. 

3. The following questions arise in respect of the frontage of the 
cross-road : 

(a) If the necessary formalities have not been completed under 
the 1956 agreement to make the rvoad repairable by the inhabitants 
at large, has A already escaped any liability for charge ? If so, 
on what grounds ? 

(b) If the said formalities have been completed, can A in any 
way now be made liable to charge ? 

(c) If there is no owner to be charged, can the court amend the 

portionment to insert a charge in respect of the cross-frontage ? 
it such a charge is inserted, is it correct that it will fall to be paid 
by the council ? POLARA. 
Answer. 

(a) All premises fronting, adjoining, etc., the street must be in- 
cluded in the apportionment although some are not liable to be 
charged as being extra commercium: see Herne Bay Urban 
District Council v. Payne & Wood (1907) 71 J.P. 282, as explained 
in Bishop Auckland Urban District Council v. Alderson (1913) 
76 J.P. 347, and the expenses must be apportioned unless other- 
wise resolved on the basis of frontage: see ss. 6 and 10 of the 
Act of 1892. As the cross-street has n dedicated to the public 
it is extra commercium although it is not yet repairable by the 
inhabitants at large, and the council must bear the expense of the 
amount apportioned against the cross-street; see Plumstead Board 
of Works v. British Land Co. (1875) 32 L.T. 94. 

(+) It is sufficient if the cross-street has been dedicated as a 
highway 

(c) The court can amend the apportionment by inserting an 
amount squint the cross-street, on an objection under 5. 7 if of 
Act of 1 and by showing no liability on the owner. The council 
must bear the amount of that expense themselves 
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of the house is essential to enable the duties of the station masters 
be carried out properly. 

In the case of (5) the manse is occupied by the resident mini 
rent and rates free as part of his remuneration, but it could § 
argued that it is not necessary for the manse to be occupied by 
minister in order that he should properly fulfil his duties, 

In the case of (c) although cottage property is at present o 
by railway employees it could be argued that occupation is 
necessary for the carrying out of their duties. In fact, s 
employees of the railway engaged on similar work occupy of 
private and council houses in the district. 

Although my council has direct rating and the demands are m 
out in the names of the actual occupiers, the rates are in fact p 
by the owners of the property. If you agree that beneficial oc 
tion applies it is assumed that void allowances cannot be m 
and that the demands should be in the name of the benefice; 
occupier, (i.e., the owners). 

BA ED 


Answer. 

There is clearly beneficial occupation in all these cases. We ti 
the real question to be: “who is the occupier?” Upon fi 
decided cases we should say : 

(a) the British Transport Commission; 

(5) the minister; 

(c) the cottagers. 

There might therefore be void periods for (5) and (c). 


12.—Road Traffic Acts—Drivers’ hours—Farmer’s goods vehic 
—Vehicle constructed to carry goods but used solely 
pleasure purposes. 

A farmer’s goods vehicle is licensed at the cheaper rate permitt 
under the Vehicles (Excise) Act, 1949, for this type of vehicle, 
The vehicle exhibits what is commonly called an “F” licence 
and in view of its taxation class, it is exempt from the legislatic 
requiring carriers’ licences to be held by the operators of goc 
vehicles. 

The question arises as to whether the driver of such a vehi¢ 
must conform to the law concerning his hours of driving. 

In my opinion, the driver must conform to s. 19 of the Ra 
Traffic Act, 1930, as his vehicle comes within subs. 1 (c) of th 
section. Does subs. 1 (c) include a dual-purpose vehicle or a sm: 
van licensed at private rate and used for pleasure ? I think it does, 

As the vehicle is exempt from carrying an A, B or C carri 
licence, it is obvious that no records need be kept, yet many pec 
take the view that as no carriers’ licence is involved, the driver 
not restricted in his hours of driving. 

INO 


Answer. 

We can find nothing to exempt the farmers’ goods vehicle fra 
the provisions of s. 19 during the time when it is used on the ro 
We agree also that as subs. (1) (c) is worded, it appears to co 
any vehicle constructed to carry goods other than the effects 
passengers and that the section does not in terms limit the ope 
tion of its provisions to vehicles used other than for purely priv 
purposes. On this construction the dual-purpose vehicle and 
van licensed as a private car are within the section. Neverthe 
we do not think that the section is intended to apply to vehic 
licensed as, and used solely for, private and pleasure p 
We cannot recall ever having heard of a prosecution under 
section in relation to such vehicles and we think that a court n 
well hold that the section, read as a whole, is not applicable 
such vehicles. 


13.—Water Act, 1951— Authentication of notices. 

Any notice which a water board are authorized to owe 
any local enactment incorporating any pepviete of sch. 
be signed on behalf of the board by the clerk: Water Act, eC 
s. 55 (1). (Contrast the provision for a local authority.) The 
under s. 9 which ee rok this board incorporates s. 22 (" 
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death, and who in turn has died. The fourth, fifth, and sixth 
editions have been carried through by Dr. Hanbury. Notwith- 
standing these changes, and the fact that many of the illustrations 
of principle have had to be altered or revised by reason of changes 
in the law, it is interesting to find that the introductory chapter is 
much as Professor Geldart left it. It is essentially a book upon 
foundations beginning with the distinction between statute law and 
common law; proceeding to other distinctions between one legal 


concept and another, and, in relation to each of them, explaining 
how the lawyer thinks onward from fundamentals. Even the 
seasoned lawyer will find it worth looking into, as a contribution 
towards clearing his ideas. It is invaluable for the student, and can 
be recommended to the upper forms of schools and to university 
students in other faculties than law. Even members of the general 
public would find it worth obtaining and keeping hardy for 


perusal. 


THE WEEK IN PARLIAMENT 


By J. W. Murray, Our Lobby Correspondent 


Mr. Malone’s Resignation 


Mr. Marcus Lipton (Brixton) asked the Attorney-General in the 
Commons what reasons were given by Mr. Herbert Malone, Q.C., 
on resigning his appointment as metropolitan magistrate. 

The Attorney-General replied that when Mr. Malone tendered 
his resignation, he asked that it should be announced that he had 
resigned owing to eye trouble. 

Mr. Lipton then asked whether the Attorney-General had seen 
the recent statement published by Mr. Malone to the effect that 
he was instructed not to cross-examine police witnesses and not 
to criticise trade unions. Was any mention of that made by Mr. 
Malone prior to his resignation ? 

The Attorney-General replied that he had seen recent letters 
published by the Press signed by Mr. Malone. When Mr. Malone 
resigned, he gave no reasons for his resignation. 

Mr. Lipton: “The Attorney-General has not answered my 
supplementary question. Was he given those instructions ?” 

There was no reply. 


Motion on Mr. Hackett 


Mr. Lipton asked the Leader of the House if he would find time 
to discuss his Motion calling for the removal of a magistrate of the 
Wokingham bench. He pointed out that, in accordance with con- 
vention, when a removal from a judicial post was moved there 
was usually time to debate such a Motion. 

The Leader of the House, Mr. R. A. Butler, replied that he 
would examine the Motion. 


Motion on Mr. Justice Stable 

A group of M.P.s, headed by Mr. R. M. Bell (Buckinghamshire, 
S.), have tabled an amendment to Mr. Craddock’s Motion criticis- 
ing Mr. Justice Stable. The amendment declares that “unless a 
motion explicitly asks for the removal from office of the person 
concerned, the assessment and correction of errors committed by 
Judges in the course of judicial proceedings is better left to courts 
of appeal.” 

Asked for time to debate these Motions in the Commons, Mr. 
Butler said he was informed that one of the convicted men in the 
case was almost certain to appeal to the Court of Criminal Appeal. 

In the circumstances, he thought they should not pursue the 
matter for the time being. 


Telephone Tapping 


When the question of the interception of a telephone conver- 
sation was raised in the Commons, Mr. Butler made a statement 
on the subject. 

He said that he did not authorize the police to listen to that 
conversation or to transmit a record of it to the General Medical 
Council. He understood that the police listened on a private 
extension of a telephone with the consent of the subscriber in the 
course of criminal investigations made at the request of the deputy 
coroner. That did not require any authority from him and he was 
informed that no infringement of the law was involved. The 
solicitor to the General Medical Council learned of the existence 
of a record of the conversation from the subscriber concerned and 
subpoenaed the police to produce it. When the subpoena was 
received he was consulted on the question whethe: privilege should 
be claimed and he accepted the advice given him that that would 
not be right. The House would know that in general the privacy 
of telephone calls was safeguarded by the Post Office Act, 1953, 
and the Telegraph Act, 1869. Secret interception of a call on the 
public telephone system was _—— only on public grounds on 
the personal authority of the Secretary of State. On that occasion, 
the police listened in only with the consent of the party concerned. 
He understood that that procedure was, as it should be, quite 
exceptional. It was undertaken in that case because of the special 


nature of the criminal investigations. That was an entirely differ- 
ent matter from the secret interception with which the Committee 
of Privy Councillors was concerned. He could assure the House 
that the Government would continue to see that in all areas the 
practice based on the recommendations of the Committee was 
followed. 

In reply to supplementary questions, he said that there could be 
no question of interception on the public telephone system without 
the authority of the Secretary of State. It was, however, almost 
impossible for him or any other Minister to prevent a subscriber 
from giving permission to somebody to listen on his extension. 
In the case of the police, there had to be on occasion instances in 
which criminal investigations were involved. It was nothing to do 
with the disciplinary committee of the General Medical Council, 
but was concerned with a criminal investigation asked for by the 
deputy coroner. He did not think that that should be a general 
practice. From the inquiries he had been able to make, he was 
informed that it was very rare. After that exchange, he would 
make further inquiries. He did not think it was something which 
should be generally done, but he could not absolutely guarantee 
that it would not happen on certain occasions. When a person 
gave permission for a private extension, hired from the telephone 
system to be used by another person, he did not think it was 
easy for a Minister to intervene. 


CONFERENCES, MEETINGS, ETC. 


THE FAMILY DOCTOR AND THE HEALTH SERVICE 

In the absence of the Minister of Health the annual conference 
of the Executive Councils’ Association was addressed by Mr. J. P. 
Dodds, an under secretary of the Ministry. He dealt with various 
aspects of developments in the health field and especially with the 
réle of the family doctor. For instance, he said the community 
care of mentally disordered persons, which would be an essential 
part of the new mental health service, while placing obligations on 
relatives, friends and neighbours of the patient, also placed very 
special responsibilities on the family doctor. On him fell general 
medical supervision. But he had the support of the hospital and 
consultant services for specialist advice and could look for help 
also to the local authority health visitors and mental welfare officers. 
This meant that he needed to keep himself fully informed of the 
services available and to see that they were used appropriately. 
The Mental Health Act was also likely to give general practitioners 
increased responsibility for operating the procedures which safe- 
guarded patients and the public when = of compulsion had 
to be used. In many cases it would the family doctor who 
would give one of the recommendations required before a patient 
might be compulsorily admitted to hospital or guardianship. Family 
doctors already deal with a great deal of mental ill-health and make 
an immense contribution towards its alleviation, especially through 
prompt recognition of its early stages. 

Turning to the réle of the family doctor in regard to other aspects 
of the local health services, Mr. Dodds mentioned the Cranbrook 
report on the maternity services and said it was hoped that general 
practitioners who provide maternity services would play a full part 
in both the local maternity liaison committees with a professio 
membership which would seek to ensure that the local arrange 
ments for maternity care were used to the best advantage. On 
district nursing, Mr. Dodds said the district nurse was the ally 
and professional colleague of the family doctor. The standard 
and success of the treatment given depended greatly on the doctor 
always keeping the home nurse fully informed about the patient's 
diagnosis and progress. Finally on the recommendations of the 
Younghusband report he stressed the need for the family doctor 
to make use of the experience of a local authority social worker, 
especially when more of them became available, in helping him to 
do the best he could for patients with special social difficulties. 
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DEBTORS’ PRISON 


A curious point of law is decided in the case of Wiltshire 
y. Fell (The Times, November 17), in the Court of Appeal. 


Some of the rare circumstances in which a person may still 
be sentenced to imprisonment for debt are those referred to 
in the Debtors Act, 1869. That Act was primarily intended 
“for the abolition of imprisonment for debt, for the punish- 
ment of fraudulent debtors, and for other purposes ” ; the old 
procedure, under which imprisonment might operate as satis- 
faction or extinguishment of any debt, was thereby abolished. 
But there was an exception under s. 5, which provides that a 
Judge may commit to prison (for a term not exceeding six 
weeks, or until payment of the sum due) any person who 
makes default in payment of any debt, or instalment of any 
debt, due in pursuance of any order or judgment of a com- 
petent court—if it is proved to the satisfaction of the court 
that the defaulting debtor has, or has had since the date of 
the order or judgment, the means to satisfy the debt. 


In this case the creditor had, in February, 1955, obtained 
judgment in the Devizes county court, against the debtor, for 
some £26, and the judgment debt was adjudged to be payable 
by instalments of 2s. 6d. per week. The debtor got into 
arrears; a committal order was made against him, but was 
suspended for seven days so long as he paid 2s. 6d. a week. 
He still failed to comply; and on March 25, 1959, a com- 
mittal warrant was issued. On April 14, 1959, the debtor 
asked the creditor to stay the effect of the warrant on pay- 
ment of 5s. a week, stating that he had paid the bailiff 10s. 
On July 13, 1959, the case came again before the county 
court Judge, who took the view that the debtor was genuinely 
unable to pay, and he revoked the committal order. From 
that revocation the judgment creditor appealed. 


In the Court of Appeal, Hodson, L.J., traced the history 
of the remedy and purpose of the Act of 1869. The power 
of committal conferred by s. 5 did not, in his lordship’s 
opinion, include a power to revoke such an order ; there were 
no words in the section, or elsewhere in the Act, enabling 
any Judge to revoke a committal order which he had made; 
though that did not take away the power to vary the effect 
of the order or suspend its operation. The appeal was there- 
fore allowed in so far as the order of July 13, 1959, pur- 
ported to revoke the order for committal. 


Thus it seems that, in circumstances involving misconduct 
on the part of the judgment debtor (see, for example, the 
concluding words of para. 2, supra) there is an element of 
contempt arising from wilful disobedience to the court’s order 
—a quasi-criminal offence, punishable by the court’s penal 
or disciplinary jurisdiction. (Such was the opinion of Lindley, 
LJ., in Seaward v. Paterson [1897] 1 Ch. 543.) Notwith- 
standing that explanation, the power to commit to prison for 
what is, in fact, non-payment of a debt still appears anoma- 
lous, having regard to the preamble (quoted above) to the 
Act of 1869. And, apart from the procedure under s. 5 
(dealt with in Wiltshire v. Fell), there are six conditions, 
enumerated under s. 4, in which (in theory) there might 
issue the writ capias ad satisfaciendum (known colloquially 
as ca. sa.}—though in practice it has fallen into disuse, its 
place being taken by the writ of attachment or the order for 
committal, supra. 


Prior to the Act of 1869 it was not necessary for the 
judgment creditor to prove any contumacious refusal, on the 
part of the judgment debtor, to pay what had been ordered. 
A historic instance of imprisonment for debt occurred early 


in the reign of Queen Anne, when the Russian Ambassador 
at the Court of St. James was arrested and detained in 
custody for a trifling debt to a British tradesman. There- 
upon, it is said, the Tsar Peter the Great threatened dire 
reprisals upon British subjects in Russian territory—a threat 
which fluttered the dovecotes not only in the law courts but 
also in Parliament. Writers of authority have always recog- 
nized the privileges accorded to ambassadors, and other 
persons of diplomatic status, from Homeric times; and the 
immunity of such persons from legal process had long been 
regarded in this country as one of the rules of international 
comity, and (as such) part of the common law. Nevertheless, 
it was thought well on that occasion to place the matter 
beyond all doubt by the passage into law of the Diplo- 
matic Privileges Act, 1708, which provided in set terms that 
officials of diplomatic status enjoyed and had always enjoyed 
complete immunity from all suits and processes, and pre- 
scribed appropriate penalties against all persons, their attor- 
neys and solicitors, who might take any proceedings in 
contravention of the Act. We are not told whether the 
Russian Ambassador paid his debt, or whether, persisting in 
obstinate refusal, he was declared persona non grata and 
returned to Peter’s tender mercies. 

Outside the diplomatic sphere, the personal sufferings and 
tragedies associated with the institution of imprisonment for 
debt were described by many writers; by none more 
eloquently than Charles Dickens. Pickwick Papers (1837) 
contains a humorous description of the service, by the 
sheriff’s officer of the Court of Common Pleas, of the warrant 
of execution issued as a result of Mr. Pickwick’s refusal to 
pay the damages and costs awarded by the Court against 
him at the suit of Mrs. Bardell, for breach of promise of 
marriage. The defendant was lodged in the Fleet Prison “ to 
be there detained until the amount of the said damages and 
costs was fuliy paid and satisfied.” Once he takes us inside 
the Fleet, Dickens drops some of his lightheartedness and 
becomes the social reformer, giving his readers an insight into 
the sordid hopelessness of the prisoners’ lives. He returned 
to the subject 20 years later, in Little Dorrit (1857), the early 
events of which take place in the Marshalsea Prison—*a few _ 
doors short of the Church of St. George, in the borough of 
Southwark, on the left-hand side of the way going southward.” 
The Marshalsea Prison had existed as early as the reign of 
Edward II; in 1842 it had been consolidated with the Fleet, 
and was then officially described as “a prison for debtors and 
for persons charged with contempt of Her Majesty’s Courts of 
the Marshalsea, of the Queen’s Palace at Westminster and the 
High Court of Admiralty.” It had been abolished in 1849, 
“and the world” (in Dickens’s words) “is none the worse 
without it.” Thither was conveyed the “very amicable and 
very helpless middle-aged gentleman,” Mr. Dorrit, “a shy, 
retiring man”; there his wife, visiting him in confinement, 
brought Little Dorrit into the world and died soon after. 
Mr. Dorrit, from the inordinate length of his incarceration, 
became known as “the father of the Marshalsea”; the 
whole book is in a far more tragic vein than any part of 
Pickwick. It is good to recall that some, at least, of the 
remaining rigours of the law were relaxed as a result of the 
scenes described in those affecting pages. A.LLP. 


NOW TURN TO PAGE 1 
It shall be conclusively presumed that no child under the age 
of eight years can be guilty of any offence. (Children and Young 
Persons Act, 1933, s. 50.) 








1.—Byelaws—Dog depositing excrement—Public place other than 
footpath. 

My council is responsible for the maintenance and repair of a 
closed churchyard under s. 269 of the Local Government Act, 
1933. The churchyard has two public footpaths running through 
it; the memorials have been removed to the boundary walls and the 
land kept in mown condition. A nuisance has been caused by dogs 
fouling the mown grass. I give an extract from a county council 
byelaw for good rule and government in force in the urban district: 

“No person being in charge of a dog shall allow the dog to 
foul the footway of any street or public place by depositing its 
excrement thereon.” 

Your opinion would be appreciated as to whether the byelaw 
applies only to the footpath in the churchyard, or to the footpath 
and the mown area, i.e. the whole of the churchyard. 

BESOCA. 
Answer. 
In our opinion, only to the footpath. 


2.—Highways Act, 1959, s. 210—Contribution by street works 
authority to expenses of street works. 

Subsection (2) of this section empowers a street works authority 
at any time to resolve to bear the whole or portion of the expenses 
of any street works in their area, being expenses which would 
otherwise be apportioned on, or to the owner of, any premises of 
which only the rear or a flank fronts the street. The Act does not 
become operative until January 1, 1960, and I should be glad to 
have your valued opinion as to whether the subsection may be 
operated retrospectively, i.e., in respect of street works for which 
the final apportionment has already been made. The subsection 
provides that the authority may at any time pass an appropriate 
resolution and proceeds to state that such resolution is to be in 
respect of expenses which would otherwise be apportioned on the 
owner. This wording apparently implies that the resolution must 
be passed at least concurrently with, if not before, the resolution 
approving the provisional apportionment of expenses. Had this 
implication not been intended, it would have been easy for the 
draftsman to have used more appropriate wording, e.g., “ expenses 
which would otherwise be payable by ” the owner. 

P. Micny Bu. 


Answer. 
We agree that by the terms of the section the resolution cannot 
be passed after the making of the provisional apportionment. 


3.—Highways Act, 1959—Powers of arrest by police. 

Section 121 of the Highways Act, 1959, gives a police officer 
power of arrest in respect of wilful obstructions along a highway. 
The same Act also deletes parts of s. 72 and s. 78 of the Highway 
Act, 1835, together with the whole of s. 79. Am I right in assum- 
ing that the power of arrest by other persons no longer exists, but 
that the power of arrest to police officers under ss. 72 and 78 is 
still valid in addition to the previous mentioned power of arrest 
under s. 121 of the new Act ? 

BOSAN. 
Answer. 

Section 72 of the Act of 1835 does not contain any power of 
arrest, though s. 79 was available where the offender’s names was 
not known. What little will be left of s. 72 does not for the most 
part fall within the scope of the new s. 121. Section 78 gives-a 
power of arrest to various persons, including constables, though 
constables are not mentioned in the section. As its own power of 
arrest has gone, and most of the offences here, as under s. 72, will 
in future be outside the scope of s. 121, the police will have 
smaller power than under the old law. 


4.—Justices’ Clerks—Postal charges—Refusing to accept letters 
— are not properly stamped and on which a surcharge is 
made. 

Letters to this justices’ clerk’s office are not infrequently received 
with no stamps affixed to the envelopes, on which sometimes the 
letters O.H.M.S. are written. 

In one case a motorist offender has clearly intentionally addressed 
to me envelopes relating to his conviction and sentence without 
prepaying postage and I fully expect that a notice of appeal will 
arrive contained in an unstamped envelope. 
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Am I as clerk to the justices entitled to refuse to accept and 
pay double postage on such envelopes? 

In other cases such unstamped envelopes when opened are found 
to contain Form No. 285 pleading guilty in writing under the 
provisions of the Magistrates’ Courts Act, 1957. One cannot, of 
course, tell what the contents of the envelopes are until they are 
opened and then they cannot be returned to the Post Office. 

What course do you advise should be taken in such 
circumstances? 

Tsora. 
nswer. 

We do not think that a a. . is obliged to accept letters if they 
are not properly stamped and he is thereby required to pay the 
postage and any excess charge. Whether it is wise, in practice, to 
refuse to accept them is a matter of opinion. As our correspon- 
dent points out it is impossible to tell, without accepting and open- 
ing the letter, what is in it and more inconvenience (to the court 
and to other persons) may be caused by refusing it than is warranted 
by the amount of postal charges involved. 


5.—Landlord and Tenant—Lessee leaves premises and sub-lessee 
remains—Arrears of rent. 

Miss R, a tenant of a council house, was removed to a mental 
hospital in 1956, and since that date her brother W and his wife 
have continued to live in the house. During the three years since 
- the rent has been paid, though often in arrear, presumably by 

ae July of this year arrears of rent had accrued and the 
council served Miss R with notice to quit the house. The house 
was vacated before expiry of the notice to quit and the council 
resumed possession. I should say that a letter dated July 18 from 
W contained an undertaking to pay the arrears in full at the end 
of July, but this promise was not kept. 

At the date the notice to quit expired the arrears of rent amoun- 
ted to £16 1s. and in view of Miss R’s inability to pay the arrears, 
coupled with the fact of her detention in a mental hospital, I 
should appreciate your opinion as to whether any action can be 
taken against W to recover the amount due to the council. 

CLOTARA. 
Answer. 

As we understand the facts W had been a sub-tenant, lodger, 
or licensee before 1956, and had no contractual relation with the 
council before or since that year. After R’s removal, R was still the 
tenant and W’s position was not changed. The council cannot 
recover the arrears from him. 


6.—Landlord and app ay leaseholds—A pplication of Rent 
Acts—Possession on exp 

In 1955 the council bought ‘the freehold of a terrace of eight old 
cottages under the Housing Act, 1936, for ultimate re-housing of the 
occupiers and the probable re-development of the site. The cottages 
are held by lessees of the vendors under 99 year leases that expire 
next year. In four cases the lessees have sub-let. 

1. Are any of the occupiers protected under the Landlord and 
Tenant Act, 1954? 

2. Will the position be different when the leases expire? 

3. What procedure would be necessary for the council to obtain 
possession before or after the leases expire? 

4. Does s. 33 of the Housing Repairs and Rents Act, 1954, papply? 


Answer. 

‘ =~ in our opinion, but see three below. 

3. We are not told what are the rents, but prima facie the tenants 
will be protected under the Rent Acts, by virtue of s. 2 of the Act of 
1954, as amended by sch. 6, para. 15 (2), of the Rent Act, 1957. The 
best course will be to purchase the interest of the tenants before the 
leases expire, and after the leases expire proceedings for recovery of 
a om may be taken. 

. Yes. 


7.—Landlord and Tenant—Renewal of lease. 

A local authority is the lessee under a ground lease for a term 
of 99 years. A dwelling house has been built upon the land and 
is occupied by an employee of the authority, on the basis that he 
will quit the dwelling either on retirement or on ceasing to be 
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employed by the authority. Can the local authority in such cir- 
cumstances require the granting of a new lease on the expiration of 
the terms of 99 years. 
P. BUSKIR. 
Answer. 

No, in our opinion. No statutory provision gives a right of 
renewal on the facts. The premises are not occupied for the pur- 
pose of carrying on a business and are not part of the business 
premises of the local authority occupied by an employee. 


§—Legal Proceedings—Authority to sue. 

From time to time it is necessary for my council to sue for 
damages in the county court, and up to now I have always been 
able to produce a resolution authorizing specifically the institution 
of the proceedings in hand. It is now proposed that a general 
authority should be given, but I wish to be sure of the efficacy 
and propriety of such a measure. I appreciate that the council as 
a body corporate can be a party to county court proceedings, but 
[am wondering whether a general resolution would be accepted in 
years to come as evidence of operative instructions to myself, as 
a solicitor, to represent the council. Might it not be doubted 
whether a litigant has in fact signified his wish to invoke the 
assistance of the court when, at the time of giving instructions, 
not only were the facts of the particular case unknown but the 
occasion for the litigation had not even arisen ? 

DURANA. 
Answer. 


We think specific authority should be given in each case, in the 
absence of such power as is given to the council by s. 277 of the 
Local Government Act, 1933. 
9—Mental Deficiency Act, 1913—Mental defective, 

person in need of care or protection. 

A young person is found by the court to be in need of care or 
protection under s. 61 (1) (a) of the Children and Young Persons 
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Act, 1933, as being a young person who, having a parent not 
exercising proper care and guardianship, is beyond control. Evi- 
dence is given that the young person is a mental defective and the 
court wish to deal with him under s. 8 of the Mental Deficiency 
Act, 1913, by making an order that he be sent to an institution or 
if there is no vacancy by directing that a petition be presented. 
The reference in s. 8 of the Mental Deficiency Act, 1913, is to a 
child brought before a court under s. 58 of the Children Act, 1908. 
Section 108 (5) of the Children and Young Persons Act, 1933, 
enacts that “ references in any Act to any enactment repealed and 
re-enacted with or without modifications by this Act shall be con- 
strued as including references to the corresponding provision of 
this Act.” Section 58 of the Children Act, 1908, did not contain 
a provision corresponding exactly to that under which the boy in 
this case has been found to be in need of care or protection, the 
nearest corresponding provision in the 1908 Act appearing to be 
s. 58 (1) (6). Do you agree that s. 61 (1) (a) of the 1933 Act is a 
re-enactment with modifications of part of s. 58 of the Children 
and Young Persons Act, 1933, and that the court could make an 
order under s. 8 of the Mental Deficiency Act, 1913 ? A further 
point appears to be that the reference in s. 8 is to a child. I have 
noted your answer to P.P. 11 at 115 J.P.N. 221, that by 
virtue of s. 108 (3) of the Children and Young Persons Act, 1933, 
a young person in need of care or protection can be dealt with 
under s. 8 but in a Home Office Circular dated September 1, 
1942, on Mentally Deficient Children and Young Persons, ref. 
254 666/37, the contrary view is expressed. I should be obliged 
if you would kindly inform me whether you are are still of the 
opinion previously expressed at 115 J.P.N. 221. 
RESTON. 
Answer. 

In the absence of a decision to the contrary we adhere to the 
opinion expressed in 115 J.P.N. 221. 

The point will be beyond doubt when s. 61 of the Mental Health 
Act, 1959, is brought into force, since that section refers to a 
child or young person. 
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10.—Private Street Works—A pportionment frontage of 
cross-street. 

1. The council propose to make up a street under the Private 
Street Works Act, 1892, and objections have been lodged to the 
provisional 5 py The street is met on the south side at 
right angles by a cross-street, the soil of which is owned by A, 
an estate developer. This cross-street has been made sy es A by 
arrangement with the council, and a written agreement between A 
and the council is in existence, made in 1956, which recites that A 
has dedicated the land forming the cross-street to the public 
as a highway for all purposes, but that the same is not maintainable 
or repairable by the inhabitants at large. The agreement provides 
for the making up of the street by A to the satisfaction of the 
borough surveyor and, after this has been done and A has 
maintained the road for a further 12 months, for the borough sur- 
veyor to issue a certificate, whereupon the corporation will “ give 
the necessary notice and issue a formal declaration and do such 
other acts and things as may be required to provide that the 
street and the verge shall become a highway repairable by the 
inhabitants at large.” 

The cross-street has been made up, but it is not at present known 
whether the borough surveyor has so certified and whether the 
corporation has taken the subsequent action referred to above. 

2. The frontage of the cross-street to the road to be made up has 
been shown on the provisional apportionment but no charge in 
respect of the expenses of making up has been apportioned thereto. 
Although A is shown as the owner of the frontage of the cross- 
— in the provisional apportionment, the council contend that 

the frontage is extra commercium and is not chargeable. This 
contention is based on the ground that the land forming the front- 
age has no owner as defined by s. 4 of the Public Health Act, 1875. 
The council contend, by virtue of the agreement, that the cross- 
road has been irrecoverably dedicated to the public. 

The solicitor for the objectors contends that, even if there is 
no owner who can be charged, the court can amend the apportion- 
ment so as to charge an amount in respect of the frontage of the 
cross-road. The objectors’ solicitor further contends that if this 
frontage is extra commercium the charge must be borne by the 
council. 

3. The following questions arise in respect of the frontage of the 
cross-road : 

(a) If the necessary formalities have not been completed under 
the 1956 agreement fo make the road repairable by the inhabitants 
at large, has A already escaped any liability for charge ? If so, 
on what grounds ? 

(b) If the said formalities have been completed, can A in any 
way now be made liable to charge ? 

(c) If there is no owner to be charged, can the court amend the 

portionment to insert a charge in respect of the cross-frontage ? 
i such a charge is inserted, is it correct that it will fall to be paid 
POLARA. 


upon 


by the council ? 
Answer. 

(a) Ail premises fronting, adjoining, etc., the street must be in- 
cluded in the apportionment although some are not liable to be 
charged as being extra commercium: see Herne Bay Urban 
District Council v. Payne & Wood (1907) 71 J.P. 282, as explained 
in Bishop Auckland Urban District Council v. Alderson (1913) 
76 J.P. 347, and the expenses must be apportioned unless other- 
wise resolved on the basis of frontage: see ss. 6 and 10 of the 
Act of 1892. As the cross-street has been dedicated to the public 
it is extra commercium although it is not yet repairable by the 
inhabitants at large, and the council must bear the expense of the 
amount apportioned against the cross-street; see Plumstead Board 
of Works v. British Land Co. (1875) 32 L.T. 94. 

(5) It is sufficient if the cross-street has been dedicated as a 
highway. 

(c) The court can amend the apportionment by inserting an 
amount against the cross-street, on an objection under s. 7 (f) of the 
Act of 1892, and by showing no liability on the owner. The council 
must bear the amount of that expense themselves. 


11.—Rating and Valuation—Who is occupier ? 

May I have your opinion as to whether beneficial occupation 
applies in the following cases : 

(a) A station master’s house; 

(b) A manse reserved for use of a minister of religion; 

(c) Cottage property for occupation by employees of British 
Railways. 

In the case of (a) the house is situated within the curtilage of the 
railway station, and it is a condition of employment that it shall be 
occupied by the station master. It could be argued that occupation 
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of the house is essential to enable the duties of the station master 
be carried out properly. 

In the case of (b) the manse is occupied by the resident minis 
rent and rates free as part of his remuneration, but it could bé 
argued that it is not necessary for the manse to be occupied by t 
minister in order that he should properly fulfil his duties, 

In the case of (c) although cottage property is at present occupi 
by railway employees it could be argued that occupation is ng 
necessary for the carrying out of their duties. In fact, seve 
employees of the railway engaged on similar work occupy oth 
private and council houses in the district. ; 

Although my council has direct rating and the demands are 
out in the names of the actual occupiers, the rates are in fact pai 
by the owners of the property. If you agree that beneficial occupa# 
tion applies it is assumed that void allowances cannot be madé 
and that the demands should be in the name of the benefici 
occupier, (i.e., the owners). 

BANED 


Answer. 

There is clearly beneficial occupation in all these cases. We tak 
the real question to be: “who is the occupier?” Upon the 
decided cases we should say : ) 

(a) the British Transport Commission; 

(b) the minister; 

(c) the cottagers. 

There might therefore be void periods for (b) and (c). 


12.—Road Traffic Acts—Drivers’ hours—Farmer's goods vehicle 
—Vehicle constructed to carry goods but used solely for 
pleasure purposes. 

A farmer’s goods vehicle is licensed at the cheaper rate permitted 
under the Vehicles (Excise) Act, 1949, for this type of vehicle, 
The vehicle exhibits what is commonly called an “F” licence, 
and in view of its taxation class, it is exempt from the legislation 
a te carriers’ licences to be held by the operators of goods 
vehicles 

The question arises as to whether the driver of such a vehicle” 
must conform to the law concerning his hours of driving. 

In my opinion, the driver must conform to s. 19 of the Road} 
Traffic Act, 1930, as his vehicle comes within subs. 1 (c) of the 
section. Does subs. 1 (c) include a dual-purpose vehicle or a small 
van licensed at private rate and used for pleasure ? I think it does. 

As the vehicle is exempt from carrying an A, B or C carriers’ 
licence, it is obvious that no records need be kept, yet many people 
take the view that as no carriers’ licence is involved, the driver 
not restricted in his hours of driving. 

INOR 


Answer. @ 

We can find nothing to exempt the farmers’ goods vehicle fre 
the provisions of s. 19 during the time when it is used on the ro 
We agree also that as subs. (1) (c) is worded, it appears to co 
any vehicle constructed to carry goods other than the effects a 
passengers and that the section does not in terms limit the ope! 
tion of its provisions to vehicles used other than for purely pri 
purposes. On this construction the dual-purpose vehicle and thé 
van licensed as a private car are within the section. Neverthel 
we do not think that the section is intended to apply to vehicles 
licensed as, and used solely for, private and pleasure purposes 
We cannot recall ever having heard of a prosecution under ft 
section in relation to such vehicles and we think that a court mig 
well hold that the section, read as a whole, is not applicable 
such vehicles. 


13.—Water Act, 1951—Authentication of notices. 

Any notice which a water board are authorized to give undef 
any local enactment incorporating any provisions of sch. 3 m 
be signed on behalf of the board by the clerk: Water Act, 19 
s. 55 (1). (Contrast the provision for a local authority.) The ore 
under s. 9 which established this board incorporates s. 22 (“ po 
to break open streets ”) of sch. 3. 

Must notices by the board under the Public Utiliti 
Street Works Act, 1951, be signed by the clerk or may the bo 
authorize the engineer 2 Does the same apply to notices une 
para. 3 of sch. 4 as it does to notices under ss. 6 and 26 ? 

Dave 


Answer. 

There appears to be some overlapping between (5) and (c) 
s. 55 (1), due perhaps to the fact that some boards other thal 
water boards may be affected by the Act of 1945. We think | 
engineer can under Sag » (c) (ii) be authorized to sign all the notic 
mentioned, since the board are “ water undertakers not being! 
local authority.” ; 





